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Before Ghose J.

RAM PROSAD CHIMONLAL
V.
ANUNDJI & Co.*

Abatement of Suit—=Sole proprietor of a business sued in the firm nome—
Death—No substitution within the time allowed by law—Civil
Procedure Code, 1908, 0, XXX, rr. 4,10 3 0. XXII 1. 4, 9 (2).

On the Tth February * 1920, this suit was instituted under Order
XXXVII of the Civil Procedure Code, 1908, for the recovery of a sum of
Rs. 1,005 alleged to be due to the plaintiff frm on a hundi drawn by one
Meghji Bhimji and accepted by . the defendant firm of Anundji & Co., of
which it was alleged the proprietor was one Anundji. On the 20th
February 1920, Anundji obtained leave to defend the suit. He died on the
9th June 1920. I February 1921, the plaintiff firm made an application
for an order that the plaintiff firm might have leave to continue the suit
against Jogjiban and Govindji (both of them infants under the age of 18
years) sons and legal rupresenmtlves of Anundji, the alleged sole partner of
the defendant firn and that the abatement of the suit, if any, be set
aside. The application was disposed of by Greavcs J. on the 2nd March
1921 when he directed that Jogjiban and Govindji be added as defendants
to the enit and gave them leave to ‘COntend, if so advised, that the suit had
abated so far as they were concerned. -

On an application on behalf of the infant defeadant Jogjiban foz an
61‘&8& that this suit, 80 fa.r as the said defenda.nt was concu:ned, might be |

- dismissed with costs,

Held that no sbnps havmg been taken by the plaintiff firm to reoord
the death of Anundji alleged to be the sole proprietor of the -défendant

" firm and to bring his heirs on the record Within the time limited by law,

the suit had abated against the deceascd defendant and that no sufficient
reasons havmg been shown for seltiug aside the abatement, the apphcahon

o must succeeci with costs.

Western National. Bank of New York v. Perez, Triana L@ Co (1), :

o Hememann & Co.v. 8. B. Hale & Cb. (2) referred to.

#Original Civil Suit No. 271 of 1920.
Ee)! {1891] 1 Q. B. 304. (2) [1891] 2 Q. B. 83.
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APPLICATION.

The facts are fully stated in the judgment.

Mr. B. L. Mitter, for the petitioner, contended that
the application of 16th February 1921, was under Order
XXIE, r. 4, C. P. C, but was made after the time
allowed by law. Messrs. Dutt and Sen on whom
the notice of that application was served, wanted
to appear in that application on behalf of the
petitioner but this was objected to by the plaintiffs
_and accordingly they withdrew from the application.

Greaves J. expressly gave the petitioner leave to

contend that the suit had abated so far as le
was concerned. 'The suit had abated against the
deceased defendant Anundji. Reference was made to
0. XXX, r. 4, Civil Procedure Code, and to Sadier v.
Whiteman (1).

Mr. S. M. Bose, for the plaintiff firm, referred to
0.1, r. 10 (), O. XXIL, r. 10 and O. XXX, 1.4, of the
Civil Procedure Code and contended that the suit
did not abate.

Cur. adv. vult.

Guose J. This is an application on behalf of the
infant defendant, Jogjiban Anundji, for an order
that this suit, so far as the said defendant is concerned,
may be dismissed with costs. It has arisen under the
following circumstances: On the 7th February 1920,
this sait was instituted ander Order XXXVII, Civil
Procedure Code, for the recovery of a sum of Rs. 1,005
alleged to be due to the plaintiff firm on a hundi
drawn by one Meghji Bhimiji and accepted by the
defendant firm of Messrs. Anundji & Co. of which, it
is alleged, the sole proprietor was one Anundji, the

(1) [1910] 1 K. B. 869, §89.
37
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father of the applicant. On the 20th February 1920,
Anundji obtained leave to defend this suit. He died
on the 9th June 1320. In Febroary 1921, the plaintiff
firm made an application for an order that the
plaintiff firm may have leave to continue this suit
against Jogjiban and Govindji, both of them infants
under the nge of 18 years, sons and legal representa-
tives of Anundji, deceased, the alleged sole partner
of the defendant firm and that the abatement of this
suit, if any, be set aside. This application was di
posed of by my learned brother Mr. Justice Greaves
on the 2nd March 1921 when he made the following
order :— It is ordered without prejudice to the rights
“of Jogjiban and Govindji the minor sons of
“ Anundji of the defendant firm to contend,if they
“be soadvised, that this suit in fact abated after six
“months from the 9th day of June last by reason of
“the death of the said Anundji, that the said plaint
“and the Register of this suit be amended by adding
“to the cause-title thereof the names of Jogjiban
“and (.TOVilldjl as stch sons, heus, and legal represen~
“tatives as parties defendants to this snit and by
“making such other amendments in the body of the
“sald plaint as may be .-necessary in consequence
“of the aforesaid amendment. And it is further
“ordered. that a fresh writ of summons to appear
“and answer do issue to the said Jogjiban and
“ G‘évinﬁji
G0v1nd31 has, since the dute of the last mentioned
order, died, and the fact of his death has been J:ecmded
in the ploceedmfrs herein. The present apphcatlon
is opposed on the ground that no steps were taken. by
the plammf firm to Lecord the death of Anundu and
to bring bis heirson the record within the statutory
period and that, therefore, this suit has abated. Ordex
XXX of the Code of Civil Procedure deals with suitg
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by or against firms and persons carrying on business
in names other than their own. Section 1 provides
that any two or more persons claiming or being liable
as partners and carrying on business in British India
may sue or be sued in thename of the firm. Section
10 lays down ‘‘any person carrying on businessin a
“ name or style other than his own name may be sued
“in such name or style asif it were a firm-name and,
“so0 far as the nature of the case will permit all rules
* under this Order shall apply 7. A person sued by his
an}rlding name may be ordered to disclose his.real
name and private address (see rule 1). Now, for the
purposes of the present application, I will assume
that Anundji was the sole proprietor of the firm of

Anundji & Co. And indeed the application of the

plaintiff firm before Mr. Justice Greaves was urged on
the footing that Anundji was the soile proprietor of

Anundji & Co. It is settled law that the effect of the

provisions with regard to suing partners in their
firm-name is merely to give a compendious mode of
describing in the writ the partners who compose the
firm and that the plaintiff who sues partners in the
name of their firm in truth sues them individually,
just as much asif he had set out all their names: see
Western National Bank of New Yorkv. Peres, Triana
§ Co. (1), Heinernann & Co. v. §. B. Hale & Co. (2).

The ﬁlm—nf\me is a mere expression, not a legal entlty,,
and f01 convemence it may be used for the sake of

suing and being sued. The same considerations apply
where the ﬁlm name 1‘3 used under Order XXX r. 10,

’Therefore, T must take it that i in this case the person

sued was Anuudp “The sole’ defendant Anund}l‘

‘havmg dled and his legal repr e&&ntatlve@xvre resenta~‘

tives not: hcwmg been brought on.:

(1) [1891] 1 Q. B. 304 @) [1891] 20 B, 83.
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the time limited by law, this suit abated. And,
my opinion, no sufficient reasons within the meailing
of Order XXII, r. 9, sub-rule (¢) were or have beep
shown for setting aside the abatement. The result
is that the application succeeds. The applicant will
get the costs.

Certified for counsel.

A. P. B.

Ci¥YiL RULE.

—

Before Chatierjea and Cuming JJ.

H. D. CHATTERJER
vl
L. B. TRIBEDI.*
Rent Controller— Rent Controller, Calcusta, whether a Civil Court—Standard.
vent, application for fiwing before expiry of lease—President of
Tribunal, ]umsdsctwn of, to revise Rent Controller’s order of refusal—

High Court’s power of revision—Government of India Acé (1915

5§ &6 Geo. V. ¢ 61) s ZO’)‘-———Calcutta Rent Act (Beng. IIT of
1920) ss. 2 (f) (i), 18.

Where the Calcutta Rent Controller went into the queétion of rerit,
and expressed his opivion that the existing rent was fair, and even stated
that the present rent might be the standard vent of the premises in suit -
under ' section 2 (f) (u) of the Calcutta Rent Act, but did not fix the
standard rent as the application therefor had been made befure the expiry

~of the lease 1= -

Held, that the President of the Trlbunal had no Jurnsdxcbwn under‘
section 18 of the Rent. Act to revise that order as there had been. no
decision by the Rent Controller fixing the standard rent. ‘

‘ Held further, that the Rent Controller was a Court of Civil Juu&dxc-’:
tum, and therefore the High Cowrt had the power of revising the order

# C;vﬂ Rule No. 522 of 1921, against the order of 8. C. Banerjee
Premdent of the Improvement ‘Trust Tribunal, dated July 25, 1921,

: re3ect.mg the order of B. D. Banerjee, Rent Controller, dated Ju[y 11 |

1921



