
I h i l lm i  Mathura Kver y . Bangshidhai'i Si?igh  (1), In i92i 
that case the point, which is now before us, did not saboda 
arise and was not dealt with by the learned Judges.
For the abovementioiied reasons, in my judgment, this EAnEm,nk 
Knie shonld be made absolute. The result is that the 
order of the learned officiating Subordinate Judge is yAxi.EHsos 
set aside and the order of the learned Muiisif is 
restored. We make no order as to costs.

Ohotzner J. I agree.
Eide absolute.
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(1) (1911) 15 0. L. J. 83.
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GOPAL LAL SETT (Depenbant)
V.

PURNA GHAHDRA BASAK (BhAimiW)
AND O t h e r s  ( D e f j e n d a n t s )

(A N D  T F K  CONSOLIDATED A P P E A L ).

[ON APPEAL FKOftf! THE HI6H SOtIRT AT SALGOTTA.]

Bindu Lait— Will— Construction—Provision fo r  worship—Ahmnce o f  
gift to idols— Person to whom will addressed and cho,rge o f worsM^ 
given-—Shebaitship—Private charity— Cimt Procedure Code {Act 
X J V  r f  l S S ^ l  8. S39,

The will c f a Hindu testatrix was addressed ta  lier gratdsotr, aad 
vided thiit out of the income of specified property he stouM pet'foiirw: tlte 
worship o f certain family idols, and that he sboiUd 
charge of the worship. The will, oonfcained; no g ift, express ;o|! %
implied, to the idols ; and thete was no provision for the worship after 
the death of the graudsoni

P r e s e n tL o b d ' .Bp9KMAStPER,. S i r .''JoHsf'.
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Held, that the will conferred the property specified ou the graiidsou 
cliarged with the maiutenaiice of the worship, but tlmt no heritable she- 
liaitship was created.

Their Lordships saw no reason to doubt that the Court in appointing 
trustees would pay due regard to the claims of that branch of the family 
with whom the worship was established and by whom the services were 
performed ; the g ift being a private trust, the settlement of a scheme of 
administration under section 539 of the Coile of Civil Procedure, 1882, 
was not appropriate.

Decree of the High Court varied.

C o n s o l i d a t e d  Appeals (Nos. 169 and 170 of 1919) 
from a judginent and decree (January 10,1908) of the 
High Court in its Ordinary Civil Jurisdiction, the suit 
having been heard by a Division Bench of two 
Judges in order to obviate the necessity of au appeal 
to the Appellate Jurisdiction of the Court.

One Gobind Chand Basak, a Hindu governed by 
the Bengal School of Hindu Law, died on February 7, 
1810. Of his two wives one Bhaggobati Dasi survived 
him and died on May 29, 1841, having on that date 
made a will the construction of which was the 
subject of the present litigation.

The will commenced, with the words “ To the f or- 
tunate Srijut Uday Chand BavSak, chief among the 
prosperous, Srimati Bhaggobati Dasi, endite this
huknmnama it then proceeded to make the provi­
sions stated in the judgment of the Judicial Committee.

The present suit was brought in 1904 in the High 
Court by the first respondent (deceased), a descendant 
of Gobind Chand Basak and his wife Kanakmoni 
Dasi, who had predeceased him, against numerous de­
fendants for the construction of the will, and. for a, 
declaration that he was entitled to the shebaitship of 
the idols. The facts relative to the present decision 
of the Judicial Committee sufficiently appear from the 
judgment ; the view taken by tbeir LordshliDS made
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immaterial other questions to which the argument at 
the hearing were addressed.

The Division Bench (Brett and Mookerjee JJ.) by 
their jndgment delivered on iOth January 1908, held 
that the plaintiff and the defendants, who were 
descended from Kanalimoni Dasl, were not heirs of 
Bhaggobati Dasi, and had no right to the shebaitship 
or estate. The learned Judges also held that the 
question as to those rights had not been determined 
by the previous litigation and the decree therein 
made on 1 December, 1857, referred to ia  the judg­
ment of the Jndicial Committee. They further held 
fhat under the will Udoy Ohand Basak was sole 
shebait, but that no heritable right of shebaitship was 
conferred upon h im ; that the testatrix dedicated ihe 
whole of her stridhan properties to the idols named ; 
that the bequest of the surplus income of the two 
houses to Manomohini Dasi, Radhakanta Sett, and 
Golapmoni was limited to their life time; that the 
succession to the shebaitship opened upon the 
death of Udoy Chand Basak, and that upon that event 
Radha Kanta Sett was, according to Hindu Law of the 
Bengal School, the heir to Bhaggobati Dasi, ‘and 
entitled to the shebaitship and properties, that accord­
ingly Behari Lai Sett and others were entitled and not 
the present appellant Gopal La! Sett and his brother. 
They further held that Joy Krishna Basak was a luna­
tic, and therefore excluded from succession. The 
learned Judges made a decree giving ejffect to their 
judgment, and directing that certain accounts sliould 
be taken, and that a scheme should be submitted by 
the shebaits for the approval of the Court for carry­
ing out the religious trusts of the will.

There werie two appeals to the Privy Council, con­
solidated, the first by Gopal Lai Sett (since deceased) 
one of the defendants, and the second by Puma
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B a s a k . De Gruytlier, K, O'., Duntie^ K. 0., Eamsay and 
S. G. Ghauclh'uri, for the representatives of the appel­
lant deceased.

Sir George Lowndies, K. 0,, hj, B. Raikes and Dube, 
lor the representatives of Pnrna Chandra Basak, res­
pondent deceased, and other respondents descended 
from. Kanakmoni Dasi.

Upjohn, K. C., and Kenworthy Brown for respond^ 
ents descended from Bhaggobati Dasi through her 
grandson Radha Kanta Sett.

Parikh for Khoka, minor respondent, through his 
guardian ad litem.

The Judgment of their Lordships was delivered by
L o e d  B u c k m a s t e e . The history of th e -iitigatTOn- 

of which these appeals form part, extending over a 
period of sixty-five years, has been carefully and 
minutely examined in the judgment of the learned 
Judges of the High Court of Judicature at Fort William 
in Bengal, from which these appeals have been 
brought, Their Lordships therefore do not propose to 
attempt a repetition of the facts, except so far only as 
may be necessary to explain the reasons for the 
opinion they have formed.

Several questions of interest and of imi)ortanc6 
have indeed been raised and argued upon these 
appeals, but the true construction of the will of the 
testatrix, Bhaggobati Dasi, lies at the threshold of the 
dispute, and on the view taken by their Lordships of 
the true meaning of this document these larger ques­
tions do not arise.
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The testatrix, who died on 29 May, 1841, was the 
second wife, and at her death had been for thirty 
years the widow, of one Gobind Chand jBasak, a 
Hindu governed by the Bengal School of Hindu law. 
By hinTshe had had three sons and two daughters. 
The eldest of these sons was Pran Krishna Basak, 
who predeceased his mother and left two children, 
Manmohini Dasi and Udoy Chand Basak. Tlie second 
Kon, Joy Krishna, was found to be a person of unsound 
mind in 1838, but he was not a congenital. lunatic. 
The third son. Eaj Krishna, died in 1821, leaving no 
children. The eldest daughter, Tripum Sundari Dasi, 
died before her mother, leaving a son, Radha Kanta, 
and the second, Golap Dasi, or, as she is sometime® 
called, Golapmo 11 i, survived. By the fiist marriage of 
Gobind Chand Basak there had been two sous, Radha 
Krishna Basuk and Sri Krishna Basak, both of 'whom, 
survived the widow, from them there liave been 
numerous descendants, who will be referred to merely 
by way of description as the Basak Branch of the 
family. In truth the real quarrel in the present case 
lies bet-ween the two branches of the same fa mil 
■descendiDg from the two wives. Bhaggobati's wdll 
w-as executed on the day of her death. Some question 
has arisen as to the true translation of the will. The 
differences do not seem vital, but in any case their 
Lordships accept the official translation Bx A in the suit 
No. 711, of 1907. I t  is addressed to Udoy Chand Basak, 
her grandson, and contains on the face of it the follow­
ing statement:—

“ Reliance on the feet of Sri Sri Hariji.
Joy Gopal. Shiba Thakiir’s.
Anandamoyi Thakurani's. Gopal Lai JVs^

This fact that it is addressed to Udoy Chand is 
Important to bear in mind in construing the provi­
sions of the will, for the duties that it imposes are
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clearly lac eel on liini. I t relates first to certain pro­
perty which is referred to as the Company’s Paper 
standing in the name of the testatrix, and directs that, 
out of the income “ ‘ yon ’ ” (that is Udoy Ohaiid) 
“ shall perform the sheba (worship, etc.) of Sri Sri Is war, 
and the sheba of the ancestral Sri Sri Iswar ‘ yoa’ 
shall perform the sheba of the said Iswarjew out of the- 
income of the ancestral garden called Iswar Gopal Lai 
Ji’s garden purchased in his name. ‘ Yon’ shall be the 
X3ersoii in charge of the sheba of all the deities.”’ 
There is then introduced a separate and definite gift 
with regard to tŵ o bouses, namely a house at Chow- 
ringhee and a house at Pathuriaghata, out of whtcir* 
was directed there should be performed the sheba of 
Sri Sri Iswarjew “ as it is at present,” and that the 
remainder of the income should be divided between 
three people, namely, Manmohini, Rada Kanta, the 
son of Tripura, and G-olapmoni, thus making provision 
for each one of the surviving branches of her own 
family except Joy Krishna, who was_Jjisaiie^-Th&, 
testatrix then refers again to the balance of the in­
terest accruing from the Company’s Paper, and directs 
how that is to be dealt with in connection with 
religious services. There is no definite gift of the 
residue.

Tiie first question that arises is whether the gift i& 
a gift to the idols, or whether there was a gift to any 
other person or persons charged with the maintenance 
of the idols. The will is most obscure, but their. 
Lordships think that there is certainly no direct gifl‘ 
of the whole property to the idols, nor In the circum­
stances ought one to be, implied. I t is consequently 
necessary to see in what capacity and by virtue of 
what right the worship of the idols is to be carried 
out. The person on whom the duty was cast was 
undoubtedly Udoy Chand, and the conclusion which.
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their Lordsliis have reached is, that if, as they think, 
there is no gift to the idols, it is only possible to give 
effect to the provisions of the will by treating it as 
conferring the property upon Udoy Ghand, The will 
is addressed to him ; upon him throughout all the 
burdens of performing different duties are cast, and 
this, necessarily involves the ownership of the pro­
perty.

Theifr Lordships agree with the High Court in 
thinking that no heritable shebaitship was establish­
ed by the will Udoy Chand was to be shebait during 
his lifetime, and so far as the sheba of Iswar Tbakurani 
was concerned, he was directed to i3erform the 
ceremonies “ according to the existing arrangements 
of the sheba in concert with his stejpmother, Sbiba 
Sundari; but after his death no express provision was 
made for the worship, and the necessary duties wilJ 
have to be performed by persons properly appointed 
for that purpose.

Although this has never been declared the true 
interpretation of the will, it is the construction that 
has in effect been acted upon for a considerable period: 
of time, for Udoy Chand died on the 8th July 1842, 
and upon his death administratioi] proceedings w^ere 
instituted by Golap Dasi asking for the usual adminis­
tration relief. It is unnecessary to pursue the whole- 
course of this suit. Shiva Sundari was, on 14 Decem­
ber, 1857, appointed, jointly with the executors of 
Udoy Chand, to take charge of the idols, and on her 
death on 14 August, 1858, members of the branch of 
the family known as the Basak Branch were intro­
duced into the suit, and from that time down to now 
some of them have been associated with the per­
formance of the duties.

The result of litij>ation and other expenses, how­
ever, has, as the Board is informed, completely
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exhausted the greater part of the moneys derived from 
the Company’s Paper set apart for the -worshij) of the 
idols, and tbe claim has consequently been put for­
ward for the balance of the rents from the two houses, 
on the ground thafc the whole of the property was 
dedicated for the worship of the gods. It is unneces­
sary for their Lordships to determine whether the 
effect of the gift in tbe will which gave the income 
of this siDecially appropriated j>roperty to the three 
named beneficiaries without any limitation of time 
would be sufficient to create an absolute gift, for on 
14 December, 1857, by an order made in the adminis­
tration proceedings, the Ooart declared that out of the 
|)i’odace of the houses belonging to the estate of the 
testatrix, situate at Ohowringhee and Pathuriaghata, 
the worsliip of Sri Joy Gopal should be performed, 
«iDd that the surplus of the said produce should be 
paid as follows, namely, to the representatives of 
Eadha Kanta Sett, deceased, one equal third part i to 
the representatives of Srimati Gopal Dasi,“clecea^d, 
•one equal third j ia r t; and to Srimati Maiimohini 
<lu.rlng her lifetime and to her representatives after 
her death the remaining one equal third i)art or share. 
"Tliis order, although it contains no express words to 
that effect, amounts to a clear and effective declara­
tion by the Oourt as to the absolute interests taken 
"by each of the three named beneficiaries in the wili, 
for the payment to the representatives of the named 
i)oneficiaries admits of no other explanation, but to. 
tliis order the Basak Branch of the family were not 
parties. They were, however, parties to a suit insti­
tuted in 1881, upon which an order was made on the 
15 March, 1888, when it was directed that the sum 
of Es. 6,84-9 should be regarded as the surx^lus income 
derived from the property set apart for Sri Joy G-oi>alv 
and it was ordered that the trustees should divide and
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pay the same between the parties entitled in the pro­
portions mentioned in the decree of the 14 Decem­
ber, 1857, that is to the representatives of tl^e three 
named beneSciaries in equal shares. There has conse­
quently been an order binding all parties, based upon 
the view that the property in which the three bene­
ficiaries mentioned were interested was segregated 
from the rest of the estate and set apart for the up­
keep of the named idol (Sri Joy Gopal Jee), the 
surplus belonging to them absolutely in equal shares. 
This disposes of the whole matter in dispute upon 
appeal. The learned Judges of the High Court who 
carefully examined all these proceedings, thought 
that the question as to the absolute interests of the 
three named beneficiaries had never been definitely 
raised and decided, and that the directions already 
mentioned were only made pending the administra­
tion suit. But there is no such limitation in the 
terms of the order, and such a direction given in an 
administration suit has the effect of an order binding 
all parties and determines the construction to which 
it gives effect, so that after the lapse of time neces­
sary for appeal it becomes final and conclusive. \_See 
Peareth v. Marriott (1).;

The questions raised as to whether Joy Krishna 
was prevented from inheriting by virtue of his ]unac3̂  
and the point decided’ by the High Court as to the 
true reading of the Dayabhaga do not arise, and their 
Lordships make no pronouncement upon these i^oints. 
I t is only necessary to add that both from the terms 
of the will of Bhaggobati herself and from the informa­
tion afforded by the documents, it would ajipear that 
one at least of the idols mentioned in the will w’as 
ancestral, but even if that were the case their Lord­
ships agree with the High Court in thinking that there

(1) (li?82) 22 Ch. D. 182, 191.
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1921 is not sufficient evidence to prove any endowment
Go PAL Lal prior to her death. Their Lordships see no reasoiT

Sett to  cloubt that the Court executing the duty of
PiTE\-A appointing trustees would pay due regard to the

Chandra claims of that branch of the family with whom theiUS.. K.
worship was established and by whom the services 
ŵ ere performed, but they regard the gift as in effect 
a private trust to which the provisions of section 
of the Code of Civil Procedure, 1882, would not apply^ 
and consequently the establishment of a scheme for 
its administration, as provided by the decree of the 
High Court, is inappropriate.

There remains nothing but the question of costsr 
The appellants have to a certain extent succeeded, but 
they have gained a barren victory; they have more­
over taken l i  years to bring this matter before the 
Board since the judgment of the High Court. Their 
Lordships will therefore make no order as to their 
costs. The cross-appellants, represented by Sir 
George Lowndes, have failed. Mr. Parikh’s client- 
appears in the same interest. The only persons who 
have succeeded at all are the representatives of the 
three original beneficiaries i but although the point 
on which they succeed ŵ as undoubtedly raised and 
argued in the High Court, for reasons that it is not 
easy to understand, the point was never clearly and 
definitely raised before this Board, and no complaint 
was made by them agaiust the judgment of the High 
Court, although it was adverse upon the point. Thera 
was, however, sufficient mention of the matter in“tTie 
respondents’ case to permit of its ai’gument, and when 
xargued no answer to it could be found. Their Lord-  ̂
ships are not prepared in the circumstances to allow 
them any costs.

Their Lordships will therefore humbly advise 
His Majesty (i) that the appeal No. 169 of 1919 should
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be allowed in part and the cross-appeal No. 170 of
1919 dismissed; (ii) that the decree of the High Court 
of Judicature at Fort William in Bengal dated 10 
January, 1908, should be varied by (a) discharging so 
much thereof as directs a scheme to be submitted for 
carrying out the trusts created by the will of Srimati 
Bhaggobati Dasi deceased, {b) by declaring that 
according to the true construction of the said will the 
whole of the property of the testatrix, with the excep­
tion of the houses at Ohowringhee and Pathuriagliata, 
'Misgiven absolutely to her grandson Udoy Chand 
Basak, charged with the performance of the worship 
of the deities mentioned in the said will except the 
deity Sri Sri Tswarjew, and (c) by further declaring 
that it appearing that by virtue of two decrees, dated 
14 December, 1857, and 15 March 1888, the residue of 
the income arising from the said houses has been 

jLirficted to be paid in proportions to the three named 
beneficiaries, Manmohini, Radha Kaiita, and Oolap- 
moni and their respective representatives, the ques­
tion as to the absolute interests taken by the said 
beneficiaries under the said will is res judicata 
between the parties to these appeals and {Hi) that 
there should be no order as to the costs of these 
appeals.

Solicitors for the appellant: T. L. Wilson 4* Co,
Solicitors for the respondents : P. W. Boa> ^  Oo,; 
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