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Be/ore Ea7ihin J.

I. J. OOHEK
V.

S. K  HOTTINGER.*

Landlord and Tenant— Caladta Ment Act {Beng. H I  o f 1930) s. 11 — 
Monthly tenant— F ixity  o f tenure— Decree for possessioti— Civil Proce
dure Code,, 1908, s. 115.

Where a Judge of the Calcutta Small Cause Court had found as a fact 
that the rent payable for certain premises on the 1st November 1918 was 
Eg. 65 (and not Rs. 55 as alleged by the tenant) and it appeared tliat the 
sura of money which the tenant had paid to tlie Rent Controller was 
insufficient to meet either tiie rent tha t would he allowed under s. 2 (2) of 
the Act, or the contractual rent or the rent ultimately fixed as the standard 
rent by tlie controller the decision of the Small Cause Court Judg-e that the 
t®eaat was in the circumstance.s not a person who was entitled to the 
benefit of the provisions of s. 11 of the Act was entirely righ t and would 
not he interfered with under section 115 of the Civil Procodnre Code.

The Calcutta Eent Act gives to a mere inont'hly tenant considemble 
fixity of tenure upon a condition, namely, th a t he is a rent-paying and 
not a defaulting tenant.

A p p l i c a t i o n .

The facts of the case are as follows:—The plaiutiff- 
landlord sued in the Coart of Small Causes at Calcutta 
(being suit No. 2J209 of 1920) for possession of a suite 
of rooms iiiKo. 14D, Temple Street, Calcutta, and for 
eiectment of the defendant who was holding the said 
premises as a monthly tenant at the rate of Rs. 70 
per month. The latter had not i^aid the agi’eed rent 
in terms of an expired lease under which he was 
holding over and failed to yacate in spite of a notice 
dated 13th August 1920 determiiiing the tenancy from

^Original Oivil. Small Cauae Court Suit No  ̂ 21209 of 1920.
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1021 the 30til September 1920. It was admitted that on tli^ 
C^N the term ot the said lease the defendant conti-

V- nned as a moiithl}^ tenant at Es. 7i) and that after the 
Rent Aet had come into force the landlord was paid
Rs. 70 for the month of May. On being informed that
the rent of the premises in November 1918 was Rs. 55;, 
the defendant deposited with the Rent Controller the 
sum of Rs. 60-8 monthly under the hond fide belief«■
that the question of standard rent which was then 
pending before the Rent Controller would be decided 
in that way. It had since then been fixed by the 
Controller at Rs 65. In the Lower Court Mr. J. 0* 
G-apta in his written judgment, dated 4th May 1921, 
stated the following :—“ . . . .  the defendant did 
not tender any rent to the plaintiff but he paid to the 
Controller. The rent of the premises in November 
1918 was Rs. 65. Defendant deposited only Rs. 60-8 
on the assumption that the rent was Rs. 55 a month 
and 10 per cent, on it. Even when he came to know 
from Mr. White, the previous tenant, who proved 
before the Controller that the rent was Rs. 65, the 
defendant took no steps to deposit the extra amount. 
I therefore hold that there has been a default in pay
ment and decree the suit with costs.”

A Rale was then taken out on the loth Jane 1921 
mider section 115 of the Civil Procedure Code on 
behalf of the defendant tenant on the ground that the 
learned Judge of the Small Cause Court had acted 
Illegally and with material irregularity in having 
given a decree for possession, and that he had mis
construed his powers in that respect. The Rule now 
came on for hearing.

Mr. L. P. jE. Picgh, for the defendent applicant, 
submitted that the lower Court had no jurisdiction, 
and that the Judge acted with material Irregularity.
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Farther, as the standardization of the rent was i92i 
proceeding- during the iiistibation of the suit, the *sta- 
tute was satisfied if some “ bond fide rent was in 
deiDosit witii the Controller. Hothnger

Mr. N. iV. Sircar (with him Mr. F. B. Surita), for 
the piaiutifC-landlord, submitted that the lower Court 
held ample jarisdicfcion to give a decree for possession.
The tenant had not complied with the provisions of 
the Rent Act or the agreed terms under which he held 
over and was disentitled to any benefit.

Mr. PLigh, in reply, referred to the jadgmenfc of 
•greaves J. in the case of Ahindra JSfath Ohatterjee v.

L im tm a n ^ ColoneI E. K. Tivess (suit No. 1576 of 1920) 
where the tenant was allowed relief against forfeiture 
of the tenancy.

‘EANKiiir J. That was a relief against forfeiture 
under section 114, Transfer of Property Act/

- R a n k in  J. In this case I am  sorry for Mr. Hottinger.
I am afraid it is quite impossible for me to do any
thing to assist him and I am bound to say that liis 
difficulties are due to the rather reckless method in 
which he has managed this i^art of his affairs. He 
was a tenant under an agreement for a year to 
Mr. Cohen before the Rent Act came into force, and in 
jyiay 1920, that period had expired, and he was holding 
over as a monthly tenant upon the' terms of the 
original agreement. The terms of the original agree
ment are, rent at Rs. 70, payable, as I understand, in 
advance on the 1st day of eacli month.

The Rent Act came into force on the 5th May 1920 
and Mr. Hottinger appears to have paid the contract 
tual rent in tull for the month of May After that 
he made up his mind to pay the amount of rent allow
able under the Rent Act and no more. Prim A facie 
under the Rent Act [see sec. 2 (i) ] the amount of rent
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H o t t i n g  ER.

1921 allowed would be the aiiioiitit that was paid for tJia, 
Prealises oa the 1st day of Novembei’ 1918 plus 10 per 
cent. He made enquiries and he was of opinion that 
the amount was only Rs. 65 and he proceeded to 

E a n k i n J .  p a y  to the hands of the Rent Controller certain 
sums of money amonnting to Rs. 60-8 each month. 
He sent this on the 7th August in respect of the 
month of July, on the fith September in respect of 
the month of August, on the 13th October in respect 
of the month of September, on the, 8th November 
in respect of October 1920.

The landlord Mr. Cohen on the 13th August gave 
him notice to vacate on the 30th September 1920 and 
on the 6th October 1920 instituted a suit for eviction 
in the Small Cause Court. In the meantime proceed
ings were pending before the Rent Controller for the 
fixing of the standard rent. There was a contest about 
what the standard rent should be, and it has ' been 
ultimately determined as Rs. 77.

When the case came on for hearing before the learn
ed Judge of the Small Cause Court, he found the facts 
thus : he says that the rent in November was Rs. 65 
and not Rs. 55, and if you add 10 per cent, on to that, 
the sum of Rs. 60-8, per month which the defendant 
paid to the Rent Controller, was not enough to meet 
the standard rent which comes to Rs. 71-8. That 
being so, he says that under the statute, the tenant was 
not a person who is entitled to the benefits of the 
provisions in section 11 prohibiting an ejectment. In 
my opinion, the learned Judge of the Small Cause 
Court, whose Judgment has been described as perverse, 
was entirely right. I am not concerned as regards the 
findings of fact, but as regards the finding in point 
of law, I can see no reason at all to quarrel with it.

In this case one has to remember that the statute 
gives to a mere monthly tenant considerable fixity of
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teinire upon a condition, namely, that lie is a 1921
jent-paying tenant and not a defaulting tenant. It says
tliat ‘"DO order or decree for the recovery of posses-
sion sball be made so long as the tenant pays rent to
the fall extent allowable by this Act and performs R̂ n̂kinJ,
the conditions of the tenancy,” and then further it says
that no tenant shall be entitled to the benefits of this
section, “ nnless he pays the rent due by him to the
full extent allowable by this Act within the time fixed
in the contract with his landlord, or, in the absence
ol any such contract by the 15th day of tbe month
next following.” With that section in front of me,
it appears to me that the learned Judge of the Small
Cause Court could do no other than he did.

It is said, first of all, that he ought to have exer
cised a discretion as to whether or not to give this 
tenant time because, it is said, the tenant was wil
ling, even at the last decision of the ( .̂westions against 
him, to make up all the arrears under sub-sectiou (6), I  
fail to see how under sab-section (^),it was open to the 
learned Judge to give him any-such facility. There 
are other difficulties. The provision by which money 
can be paid to the Rent Controller is where the 
landlord refuses to accept the rent refeired to in 
sub-section (i), that is to say, “ rent to the full extent 
allowable by this Act.” It is said, on the other hand, 
by Mr. Bugh that as there were proceedings to fix the 
standard rent and as these proceedings were at the 
instance of the landlord, the statute will be satisfied 
meantime provided the tenant pays some hond fide rent 
into the hands of the Controller. All I can say is that 
if that is the Intention of the statute, the statute will 
have to be drafted again, very differently. There is 
no room for such provision, in my ju(|giheht, in tlie 
sections I have in front of me. A  fide

J s  a very curious juristic notion, and I doribt if the
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E o t t i s g e b .

1921 Legisiatnre iiitencled the rights of any one to d e p e ^
C^N npon it. It lias not said anything which leads me to

y- think so. In point of fact, the applicant’s difficulties
were not very real. He had agreed to pay Rs. *70 a 

EiNKi?  ̂ J. nioiifch. The relieving statute came into force on the
5th May 1920. It was open to him to pay Rs. 70 (under 
protest, as to part, if be liked) to preserve his rights as 
A tenant under the Rent Act and to recover back from 
the landlord, if it should be necessary. That was 
perfectly open to him. Instead of doing that, he 
acts under ssction 2, sab-section (1), but not correctly. 
He pays an insufficient rent into the hands of the 
Rent Controller. He pays it under circumstances 
which make it very difficult to say that the landlord 
had ever refused to accept the rent referred to in sub- 
section (f). I am of opinion that the learned Judge 
did no other than be ought to have done and that he 
did nofc do anything which amounted to i legality nor 
has he misconstrued his powers. In these circums
tances the Rule is discharged with costs.

A. P . B . Hide discharged.

Attorneys for the plaintiif: Mitra 4* Mitra.
Attorney for the defendant: 4 . iT. Simar.
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