VOL. XLIX.] CALCUTTA SERIES.

ORIGINAL CIViL.

Before Rankin J.

BITHALDAS CHANDAK
v.
LALBEHARI DUTT & SONS*

Landlord and Tenant— Caleutta Rent Act (Beng. 1IT of 1920), ss. 2 (g},

II(8), 12—0onthly tenani—Naotice to quit before the dei—Landiord's

right to eject—T'enants’ fivity of tenure— Hegular payment of rent.

Under the Caleutta Reot Act though a monthly tenant received a

notice to quit betore the Act came into force, he was nevertheless a

“tenaut” underthe Act. The landlord is eutitled to an order for eject-

ment, if the tenant does not pay recularly the rent chargeable under the

Act-and the tenaut is not entitled to the benefits of the Act nuder which
the latcer get< a certain fiity of tenure.

Per Crriax. The Rent Actputs a tenant who complies with its
conditions into much the same position as a tenant who is entitled to a
term. At all events it gives him some fixity of tecure so long asthe Rent
Act is in foree ; but that privilege is given to a tenaut who pays bis rent
and performs the conditions and to no one else.

The Legislature has scen fit to forbid all the benefits of the Rent Act
to any tenant who has not within three months from 6th May 1020 pdld
all arrears of reat due by him in respect of the said premises.

THE plaintiff who was a lessee under an assign-
ment of a lease of premises No. 13, Clive Street, in the

town of Calcutta sued the defendants who were occu~

pying « shap room and a godown on the gmund floor

in the said premises, as trespa.sqers from Ist day
of Jauuary 1920, for ejectment and ‘vaeant passessmn,,
for arvears of rent and for damages. He stated thaﬁ\
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‘he desived to repair the said premises thoroughfy~

and that he had given notice to the defendants who
were monthly tenants on the 29th November 1919 to
quit the said premises by the 31st December 1919.
Unpaid rent for October, November and December
1919 at the rate of Rs. 175 per month was claimed, as
also damages for trespass. The defendants stated
that for over 30 years they had occupied two shop
rooms on the ground floor of No. 13, Clive Street, at
Rs. 130 per month, and were agreeable to pay rent at
that rate. It was not necessary to vacate the shop-
premises for purposes of repair. The assignment and
the notice to quit were admitted. It wag denied that
they were trespuassers or liable to eviction and in any
event they were entitled to reasonable time before
vacating the shop premises which had been held for
such a long time.

The plaint had been filed on the 3rd day of Febru-

ary 1920 before the Calcutta Rent Act had come into-

operation. No steps had been taken to alter the
pleadings. The main points considered were, (i) whe-
ther the defendants were tenants or trespassers, and (ii)
whether the defendants who were monthly tenants
were entitled to the benefit of the Rent Act, having
regard to s. 11(6) and to their not paying the rent
regularly though they subsequently deposited the sum
with the Controller. It appeared the defendants had
paid the enhanced rent for two months. |

It was decided that the defendants came within
the meaning of “tenant” and were not trespassers
though the nofice tu quit was before the Act but thab
they were not entitled to the henefits of the Rent Act
inasmuch as though the Rent Act gave a monthly
tenant a certain fixity of tenure that privilege was
given to a tenant who paid his rent and peyrform.ed'
his conditions and to no one else. -
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The provisions of the Calcutta Rent Act, 1920,
which are material for this report are as follows —

“11. (1) Notwithstanding anything contained in the Transfer of
* Property Act, 1852, the Presidency Small Cause Uourts Act, 1882, ur the
“ Indian Contract Act, 1872, no order or decree for the recovery of pusses-
“gion of any premises shall be made =0 long as the tenant pays rent o
“the full extent allowable by this Act, and performs the couditions of
“ the tenuney :

% Provided that nothing in this sub-zection shall apply where the teuant
“ has donc any Act coutrary to the provisivos of clause (m), clanse (o), or
“clanse (p) of section 108 of the Transfer of Property Act, 1832, or has
“peen guilty of condnet which is a nuisance or au annoyanee to adjvining
“or neighbouring occupiers, or where the premises are bond gide vequived by
“the landlord either for purposes of building vr re-builifing, or for his own
“oceupation, or for the ovoupation of auny person for whose benefit the
“ premises are held, or where the landlocd can show any canse which may
“be deemed satinfactory by the Gonrt.

#(2) Where the landlord recovers pussessiou :on the ground that the
“ premises are required for his own becupatiou, or fur the occupation of auy
“person of whose benefit the premises are helid, the tenant shall have w right
“ of re-entry, if the premises are let to aunother tenant within siv months
“ from the date of recovery of possession,

“(8) The fact that the period of the lvase has expired, or that the
“interest of the landlord in the premises has been transferved, shall not of
“itself Le dvemed to be a satisfactory cause within the meaning of the
“oproviso to sub-seetion (I), provided that the tevant is ready and willing
¢to pay rent to the full extent allowable by this Act,

“(4) Where a landlord refuges tn aceept the rent referved to in sub-
“gection (I) offered by a tenant, the tenant may deposit it with the
“ (antroller within a fortnight of its becoming due.

“(5) No tenant shall be entitled t the beuefit of this sectiun in reapeet
“of auy premises, unless withia three inonths of the date of the commence-
“meat of this Act he hag puid all arrears of rent due by Lim in respect
“of the said premises, aud also uuless he pays the rént due‘h:y him t¢ the
 full extent allowable by this ‘Act within the time fived in the coutract
t with his Iandlnrd,i or, m ‘the albsendce of any such contract, by"‘;@ma
“ fifteenth day of the month next following that for which the rent is
“payable.

12, Where any ovder or decree of the kind mentioned in section 11,
% gubesection (1), has beanlma‘d&‘ on or afler the ‘tﬁi‘rﬁ;iaﬁiﬂay of September
41919, but not exccuted before the date of the commentement of thig A“"*‘S
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“the Court by which the order was made may, if it is of opinion that the
“order or decrce would not have been made if this Act bad been in
“operation at the date of the making of the order, rescind or vary the
“order in such manner as the Court may think fit, for the purpose of glving
‘*effect to this Act.”

Mr.S. N. Banerjee, for the plaintiff, contended that
the defendunts werve trespassers and not *tenantg?”
within the meaning of the Calcutta Rent Act. They
were liable in damnges for wrongful occupation.

Mr. M. N Kanjilal, for the defendants, argued
that the defendants were “ tenants” within the defini-
tion of “teénant” "in the Calcutta Rent Act. It was
stated that rent had not been paid as it had not been
demanred and it was submitted that the defendant
was entitled to relief having deposited all the rent
with the Controller.

RANKIN J. In this case fhere must be a decree for
ejectment. The suit was brought for ejectment on the
3rd February 1920, and it appears and indeed it ig
admitted that the plaintiff on the 12th August 1919
took an assignment from Luchminarain Sadani for 4
term granted by an Indenturve bearing date the’ 20th
September 1918 and made between the Archbishop
of Calcutta and Luchminarain Sadani. The defend-
antg’ firm Messrs. Lalbehari Dutt & Sons had been in
occupation of two rooms in the premises for some
time before Luchminarain Sadani was granted his
lease. - Lunchminarain Sadani raised the rent to Rs. 175
per month. After the plaintiff took an assignment
of' the term the defendants paid that rent to the
plaintiff and took two receipts for the month of
August ard the month of September 1919. They
began to fall into arrears from the month of October
1919, and in point of fact they paid no rent at all until
the time when in June of this year 1921, the ypaid
into the hands of the Rent Controller under the Renk
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Act a sum of over Rs. 3,000 being the rent from
October 1919 until May of this year. In the mean-
time on the 3rd Febrnary this suit was instituted.
On the 26th April 1920 the written statement was
filed. On or about the 5th May the Rent Act came
into force in Calcutta, What has happened is, that
notwithstanding the Rent Act no amendment of
pleadings has taken place and the suit in some way,
which I do not quite understand, comes on now in
June 1921 before me as a short cause, Prior to the
Rent Act the position was shortly this. The defend-
ants, as they quite admit, were monthly tenants. In
November they got more than a month’s notice deter-
mining their tenancy at the end of December, and at
the end of December, therefore, the landlord, in this
case the plaintiff, was entitled to re-entry. That
position is the position pleaded in the plaint with
this exception that the plaint containg some irrele-
vant matters purporting to explain why the plaintiff
desired to have his premises back ngain, Before
the Rent Act came into force, it was so far as T know,
entirely irrelevant for the lan llord, whose tenaney
had b-en properly determined by a notice to quit,
to explain why he wanted to have his vights. The
written statement, however, deals with certain matters
by way of showing that the purpose of repairs which
the landlord had alleged Was not one which made it
necessary for the landlord to be allowed to re-enter.
When the Rent Act came into force the matter took
a different 'complexion. Nothing was done to put
the pleadmgs into order, and before me at the open-
ing of the cuse the landlbrd desired to maintain that

‘he came within the proviso to section 11 of the Rent
Act, as being a landlord who reqmmd the - ‘premises.

for the purpose of ‘building or. mhmldmg ‘That
matter has not been inquired into by me for the
| 26
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reason that it did not appear to me probable that
this course would be necessary. If it had been neces-’
sary T should certainly have on some terms allowed
the defendants an opportunity of investigating into
that question. However Mr. Kanjilal, who has very
ably conducted the case for the defendants, has offered
me on the question of the Rent Act the issue as to
whether the defendants have fulfilled the conditions
of section 11. Undoubtedly as I am giving him leave
to raigse the Rent Act, he has to show that he has
fulfilled those conditions. So far as they are con-
cerned the first question is, whether the defendants—
here are within the meaning of the words “so 16?1g
as the tenant pays rent to the full extent allowable
by this Act.” Mr. Banerjee for the plaintiff takes the
point that in this case the tenancy had been deter-
mined at the end of 1919, so that in May 1920 he says
the defendants were mere trespassers., When one
comes to consider the meaning to be attached to the
word “ tenant,” one has the definition under section 2
to guide one. That states “any person by whom or
on whose account rent is payable for any premises.”
In answer to that Mr. Banerjee naturally says that
mesne profits are not rents. What a trespasser has
to pay for his trespass, is not rent. Therefore he
puts the problem before me whether the defendants
come within the meaning of section 1L at all. I
think the defendants are within the meaning of
“tenant” in section 11 and are tenants in the special
gense in which that word is used. It seems to me
that this is shown by section 12 which contemplates

the case of a person who has had an order made

against him for recovery of possession of property
before the operation of the Rent Act, and it goes
on to say that if the Court is of opinion that the
order or decree would not have been made if this Act
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had been in operation, the Court can even yet give
relief. In strictness of language decree for the reco-
very of possession of property is never made against
a tenant. If there has been a tenancy and the decree
ig upon a forfeiture, it is on the footing that the term
was forfeited either before suit or at the latest by the
igsue of the writ. In the same way against a tenant-
at-will or a tenant-in-sufferance, the issue of the
writ would determine the tenancy. So far as I know
it is never correct that a decree for recovery of pos-
session should go against a person who is in striet
“sense a tenant. Mr. Kanjilal has drawn my alten-
tion to the fact that in the- English Rent Act the
word “tenant” has been given a very special and

specially wide meaning. I think that persons in.

the position of the defendants are not outside the

scope of s. 11 on the mere ground that they are not

tenants.

I now come to the question whether the defendants
here have not been shown to be hit hy sub-section ()
of s 11. The position was that when the Rent
Act came into force they were in arrear with their
rent since October 1919, and until June of 1921, when
they paid money to the Rent Controller, they did
nothing in the way of paying rent at all.

Sub-section (§) is intended, as I think, to give

persons who are tenants three rnonths within which
they may pay up and put themselves in the position

of being entitled to claim the benefits of the Rent
Act. Tf a personisin arrear in May 1920 with his

rent, he still has three months in which he can pay
up those arrears under the first part of that sub- .
section. Three months in this case would take us to
August 1920, as a matter of fact the 5th or 4th, By
that time this defendant had done nothi mg to pay up.f
any of the arrears that were standmg over since .
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October 1919. He says with regard to that two things:

Birmapss First of all he says it was for the plaintiff by the

CHANDAK
v,

custom to send and colleet rent, that the durwan

Larscmar: Dever came, that the plaintiffs never came althoungh

Durt &
Soxs.
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the  defendanis were asking them to come and
collect their own rent. The plaintifi’s story is that
he went for the rent on some three occasions and
could not get the rent. Of these two stories I have
no hesitation at all in believing the plaintiff and
rejecting the story of the defendants.

Then it is said that in June 1920, a letter was
received from a firm of Hustamull Chunilal claiming
that the plaintiff was not the proper person to be
paid the rent. As a matter of fact Luchminarain,
the previous landlord, had told the defendants‘himself
that he was assigning to the plaintiff. The defend-
ar'ts had paid rent in respect of two months at least
to the plaintiff and accepted his receipt. Fuarther,
it appears now that somebody had a quarrel with
Luochminarain, namely, Luchmichand, a partner in
the firm of Hustamull Chunilal. Because this gentle-
man in June sent from Bikaneer this letter to the
defendants, the delendant says that he did not pay
hisrent at all Yo anybody until June of1921. No proof
has been adduced before me of any letter written by
or on behalf of the defendants in June of 1920 to the
plaintiff usking about this matter, or seeking to pay
the money into-Court or into the hands of any neutral
party. ‘ ‘

I regret to say that as the Legislature has seen fit
to forbid all the bonefits of the Rent Act to any
tenant who has not within three months from 6th May
1920 paid all arvears of rent due by him in respect of
the said premises, it is not possible for me to hold,
that the defendants ave entitled to them. It may be
said that on the plaintiff’s view after the beginning
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“of 1920 what was due was not strictly rent but more
strictly mesne profits; but as I have pointed out the
defendants cannot claim the benefits of this section
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at all except by saying that he is in the position of a 1, 1o or

tenant within the meaning of the section, and of
course he cannot have it both ways. He cannot
claim, as he does claim and all along claimed, to be
in possession not ag trespasser bubt as a tenant, and
also claim to be uuder the words “so long as the
tenant pays rent in s. 117, and also for the pur-

pose of sub-section (§) say that it is not rent at

all. The second hall of sub-section (§) is this “and
also unless he pays the rent due by him to the full
extent allowable by this Act within the time fixed in
the contract with his landlord, or in the absence of
any such contract by the 15th day of the month next
following that for which rent is allowable.” In the
same way also the defendants here can make no
pretence that they have done anything of the sort.

Under sub-section (£) where a landlord refuses to

accept the rent, the tenant may deposit it with the

Controller within a forenight of its becoming due.
It is said that he is not bound to deposit it with the
Controller. That is perfectly true. He is not bound
to bring himsell within sub-section () at all; but if
he wants to come under sub-section (5) so as not to
lose the benefits of the Rent Act, then where the
landlord refuses to accept it as rent, he may pay to
the Controller and thus preserve his rights.

In these circumstances it seems to me that it is
‘entxre]y unnecessary to go info the question of
whether these premises are bond fide required for the

purpose of bmldlng or Je~bulldmg

Mr. Kanjilal has argued that thé queshwn undt*r"
sub~qect10n (6) is a mere question of non-pa,yment of

1ent and that equity can relieve a,ga,lnst any fmfeltm:

Durr &
Soxs.

r———

Raxxix J.



378

1921
BITHALDAS
UHANDAK
2.
LALBEHARI
DotrT &
Sons,

Ravgw J.

INDIAN LAW REPORTS. [VOL. XLIX.

for non-payment of rent. I must say at once that
that contention is entirely unfounded. If the defend-
ant apart from the Rent Act had had a term say 2, 3
or 5 years and the landlord was proposing to forfeit
that term by reason of non-payment of rent, equity
could relieve against that forfeiture. But apart from
the Rent Act if he had not a term but wasonly a

‘monthly tenant and had his month’s notice, there

would have been no equity on the part of the defend-
ant to insist upon the Court giving him any larger
interest in the property than he had agreed to with
his landlord. ‘

That being the position apart from the Rent Act,
the defendants would have nodefence here at all. The
Rent Act puts the tenant who complies with its con-
ditions into much the same position as a tenant who
is entitled toa term. Atall events it gives him some
fixity of tenure so long as the Rent Actis in force;
but that privilege is given to a tenant who pays his-
rent and performs his conditions and to no one elge.

The result is that not being within s. 11 by reason
of the non-payment of rent, the defendants have got
no equity ab all to ask the Courbt to give him the
special relief provided by the Rent Act in the teeth
of the section which says that such relief should
go only to the tenant who has paid.

As vegards the question of ejectment this is now
towards the end of June, and I do not propose that
the defendants should be ejected until the end of July.
This is reasonable. The defendants must pay the
rent for July as a condition. They will, in any case,
have till the 15th July. If by that time they pay
Rs. 175 for July rent they will get till the end of
July.

Asregards the amount of mesne profits, there does
not seem to be dispute. |
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As regards the money that has been paid to 1921

]

the Rent Controller, there must be some sensible pirpiipas

arrangement for withdrawing that. CHA;:DAK
The plaintiff will get costs on scale No. 2. LALBEHARL
Dyurr &
S. K. R. Soxs.

Attorneys for the plaintiff : Hazra & Roy.
Attorney for the defendant: J. N. Dutt.

CIVIL APPELLATE.

Before Chatterjea and Panton, JJ.

PROBHAT CHANDRA BISWAS 1921
. | June 28,
GOPAL CHANDRA MUKHERJI AND OTHERS.*

Partition Suit—Partition suits whether within the purview of 0. XLI,
r. 83 of the Civil Procedure Code (¢t V of 1908).

The Appellate Conrt is competent to exercise the powers conferred
apon it by 0. XLI, r. 33, in partition suits, There is no restriction of the
powers as to any class of suits under that rule.

SECOND APPEAL by Probhat Chandra Biswas, the
defendant No, 1.

In this partition suit, the plaintiffs’ share was one-
third and the deferdant’s share two-thirds in respect
of the disputed properties. With regard to the
homestead Jands it was held that the plaintiff was
entitled to get from the defendants the price ‘o‘f his
share of the lands, under section 4 of the Partition

® Appeal from Appellate Decree No. 1100 of 11919, against the. decrée
of M. Smither, Distriet Judge of Dacea, dated Feb. 19, 1919, affirming -the
decree of Dhirendra Kumar Mukherji, Muﬁs‘ifﬂof Mun‘sh“‘iga‘nj,‘ dated
¥eb. 11, 1918, | |



