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Before Mooherjt-e and Buckland JJ.

EAMESH CHANDKA DAS
V.

SAEADA KRIPA LALA.=^
Ajipeal-'C ivil Frocediire Code (Act V  o f  1908% 0. X L I ,  r. 10, sub-r, {2)— 

Security fo r  costs—Non-eomplianc» with order— Rejection o f appeal— 
Appeal from  order o f rejection.

An order rejecting an appeal under 0 . XLI, r. 10, siib-r. (5), is not 
appealable either as an order or as a decree.

S e c o n d  A p p e a l  by Eamesii Chandra Das, tlie 
piaijitiff.

Tbis appeal arose out of a suit for the possession of 
land upon partition. The Court of first instance 
dismissed the suit after trial on the merits and the 
plaintiff thereupon appealed to the District Judge.. 
The District Judge directed him to funiish security for 
costs under the provisions of 0. XLI, rule 10, sub-rule-
(1). The security was not furnished within time and 
the appeal was rejected under 0. XLI, rule 10, sub-rule
(2), The appellant then appealed to the High Court.

Bahu Kanaidhan Dutt, for the appellant.
Babu Cha7idra Sekhar Se?i, for the respondent.

Mooej:bjee J. This is an appeal by the plaintiff 
in a suit for recovery of possession of land upon 
partition. The Court of first instance dismissed tlie- 
suit after trial on the merits. The plaintiff 
appealed to the District Judge. The lower

^Appeal from Appellate Decree, Ko. 2387 o f  I f  J8, agMusfc: t te  d « » # ' 
of W. A. Seaton, District Jadge of OWtogong, ; Jiine 25  ̂ 1919^ :

.affirminj? the decree of Kun|a Behari Biswas, Addifcioaai Subordinfttf^. 
Judge of tha t district, dated June 15, 1918.
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June 7.



I9ii Court (jailed upon iiiin to farnisli security for the
Ram̂ h costs of the appeal and the original suit under aiib-

€ HAS DBA I-ale (i) of rule 10 of Order XLI of the Code of Civil
D AS Procedure. The plaintiff did not comply with this 

r̂pjpA Thereupon the Court proceeded to make
L a l a . the order contemplated by sab-riile (ii) of rule 10

MookIkjee provides that where such security is not
J. furnished, the Court shall reject the appeal. The

order of the District Judge is not accurately expressed, 
because it states that the appeal is dismissed and not 
that the appeal is rejected. This inaccuracy in 
expression, however, does not alter the nature of the 
order. The plaintiff has now appealed to this Court.

On behalf of the respondents, a preliminary objec
tion has been taken tliat the ax^peal is incompetent. 
This raises the question whether an. order under 
Order XLI, rule 10, sub-rule (u), is or is not appeal- 
able. If it is treated as an order it is clearly not 
appealable because it is not included in the list of 
appealable orders set out in Order XLIII, rule 1 nor 
IS it covered by the provisions of section 10-1. Con
sequently, if an appeal is to be entertained, the 
appellant must satisfy us that the order of rejection 
is in essence, a decree. We are of opinion that the 
order does not fall within the definition of a decree 
-contained in section 2 which provides that “ decree ” 
means the formal “ expression of an adjudication 

which, so far as regards the Court expressing it, con- 
clusively determines the rights of the parties with 
regard to all or any of the matters in controversy 
in the suit.” The order ifi this case does not deter

mine the rights of the parties with regard to all or 
any of the matters in controversy in the suit, in as 
much the Court rejected the appeal and did not deal 
with the merits of the controversy between the parties.^ 
This view was adopted by a Full Bench in the case
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ol Li'kJia Y. Bliauna (\), \\AnQ\x was meiitioiied with 
approval in Secretary of St die for India in Council v- 
J?7/o (21, and Flr.osi Bey am v. Abdul La tif Khan(p). 
We observe that hi the case Jast mentioned, ifc was 
remarked that ifc would be well if the Legislature 
woukl consider whether ifc would not be advisable 
to embody in the Code of Civil Procedure some pro- 
■vision aualogOLis to that contained in the second 
para '̂rax^h of section 381 of the Code of 1882 and thus 
to give a right ol; appeal from orders paKsed under 
section 511 of that Code. Tiie Legishitnre, however, 
doe.s not appear to have taken notice of the suggestion. 
Ifc may be pointed out furt^her that section 2 includes 
in the term “ decree ” an order of rejection of a plaint 
but not an order oE rejection of an appeal. It is 
also worthy of note that Order XXY, rule 2 which 
deals with the dismissal of a suit on failure to furnish 
security describes the order, not as that of rejection 
of a Btiit but as that of. dismissal oC a suit, and such 
order of diKraiasal is made expressly iippeahxble under 
Order XLIII, rule 1, clause (n). We are conse
quently of opjnion that an order of rejection of an 
appeal under Order XLI, rule 10, is not appealable, 
either as a decree or as an order. This appeai is 
plainly incompetent and is accordingly dismissed 
wdth costs.

The application, filed in Court today with a view 
to have the order set aside in the exercise of oar 
re visional jurisdiction or of our power of superin
tendence, is refused,

Buckland J. I agree.
<l) (1895) L  b . B. 18 AIL 101. (2) (1808) I. Jj, B, 2;i; All. l l? .  ■

(3)'(1908) I. L. K. 30 AIL 14S;
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