VOL. XLIX.] CALCUTTA SJRIV‘

APPELLATE CiViL.

Before Mookerjee and Buckland JJ.

RAMESH CHANDRA DAS
v,
SARADA KRIPA LALAX

A ppeal=Civil Procedure Code (Act V of 1908), O. XLI, r. 10, sub-r, (2)=
Security for eosts—-Non-eompliance with order— Rejection af appeal—
Appeal from order of rejection.

An order rejecting an appeal under O. XLI, r. 10, sub-r. (2), i3 not
appealable either as an order or as a decree.

SeECOND APPEAL by Ramesh Chandra Das, the
plaintiff.

This appeal arose out of a sunit for the possession of
land upon partition. The Court of first instance
digmissed the suit after trial on the merits and the

plaintiff thereupon appealed to the District Judge.

The District Judge directed him to furnish security for

costs nnder the provisions of 0. XLI, rule 10, sub-rule-

(1), The security was not furnished within time and

the appeal was rejected under O. XLI, rule 10, sub-rule-

(2). The appellant then appealed to the High Court.

Babu Kanaidhan Dutt, -for the appellant.
Babu Chandra Sekhar Sen, for the respondent.

MOOXKERJEE J. Thisis an appeal by the plaintiff

in a suit for recovery of possession of land upon

partition. The Court of first instance dismissed the.
 suit after trial on the merits. ‘The plaintiff then

B appealed to the District Judge. Tha lower Appallamg.
®Appeal frcm Appellate Decree, No. 2387 of. 1919 agwnst ‘the dgmem.i'i

of W. A. Beaton, District Judge of Gh:ttagang, dated -June 25, 1919 :
ﬁfﬁrmm z the decres of Kunja Beharx Bmwas Addwmnal bubordmgt&»f

Judge of that dwtmf dated June 15 19] 8
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Court called upon him to farnish security for the
costs of the appeal and the original suit under sub-
rule (2) of rule 10 of Order XTI of the Code of Civil
Procedure. The plaintiff did not comply with this
order. Thereupon the Court proceeded to make
the order contemplated by sub-rale (i¢) of rule 10
which provides that where such security is not
furnished, the Court shall reject the appeal. The
order of the District Judge is not accurately expressed,
because it states that the appeal is dismissed and not
that the appeal is rejected.  This inaccuracy in
expression, however, does not alter the nature of the
order. The plaintiff has now appealed to this Court.
On behalf of the respondents, a preliminary objec-
tion has been taken that the appeal is incompetent.
This raises the question whether an order under
Qrder XLI, rule 10, sub-rule (i), is oris not appeal-
able. Ifit is treated as an order it is clearly not
appealable beeause it is not included in the list of
appealable orders set out in Order XLIII, rule 1 nor
iz it covered by the provisions of section 104. Con-
sequently, if an appeal is to be entertained, the
appellant must satisfy us that the order of rejection
is in essence, a decree. We are of opinion that the
order does not fall within the definition of a decree
contained in section 2 which provides that “decree”
means the formal “expression of an adjudication
« which, so far as regards the Court expressing it, con-
“ clusively determines the rights of the parties with
< pegard to all or any of the matters in controversy
“in the suit.” "The order in this case does not deter-
mine the rights of the parties with regard to all or
any of the matters in controversy in the suit, in as
much the Court rejected the appeal and did not \dea‘l
with the merits of the controversy between the parties.
This view was adopted by a Full Bench in the case
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of Lelelia v Bhaunae (1), which was mentioned with 1921

approval in Seeretary of State for India in Couneil v+ paygpsu
Jillo (2, and Firozi Beyam v. Abdul Latif Khan (3).  CHASDRA

. . . Das
We observe that in the case last mentioned, it was v,
remarked that it would be well if the Legislature Sﬁfi‘x

would consider whether it would not be advisable  Lawa,
to embody in the Code of Civil Procedure some pro- apocenrs
vision analogous to that contained in the second 4
paragraph of gection 351 of the Code of 1882 and thus
to give a right of appeal from orders pussed under
section 341 of that Code. The Legislature, however,
does not appear to have taken notice of the suggestion.
It may be pointed out farthier that section 2 includes
in the term “decree ” an order of rejection of a plaint
but not an order of rejection of an appeal. It is
also worthy of note that Order XXV, rule 2 which
deals with the dismissal of a suit on failure to furnish
security describes the order, not as that of rejection
of a suit but us that of dismissal of a suit, and such
order of dismissal is made expressly m)]_)ealahle under
QOrder XLIII, rule 1, elause (7). We ure conse-
quently of opinion that an order of rejection of an
appeal under Order XLI, rule 10, is not appealuble,
either as a decree or as an order. This appeal is
plainly incompetent and is dbcc)rcliil(rly dismissed
with costs.

The application, filed in Court today with a view
to have the order set aside in the exercise of our
revisional jurisdiction or of onr power of superin-
tendence, is refused.

BUCKLAND J. I agree.

(1) (1895) L. L. R. 18 AIL 101, (2) (1898) L L. R, 21 AlL 133,
- O] 1908)1 L. R 30 Al 145.
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