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Principal anti Agent— Delegation o f  auiliorily— Person in representative
capacity—lyase—Power o f attorney.

Neither a trustee, tior a person in a representative capacit}*, cati delegate 
bis authority. Consequently, a lease i.s invalid if ifc is gniiited by a person 
as attorney for one who is either a trustee or manager of the property 
leased, and who did not negotiate or consider the lease or know of it until 
after its esecntion ; this is so whetlier the executant acted under a general 
power of attorney, or under a power specially relating to tlie inana-genient 
of tiie property.

Judgm ent of the High Court reversed.

ApPExiL (No. 99 of .1920) from a | lulgmeiit aud decree 
(December 16, 1918) of the High Court, affirming a 
decree of the Sabordioate Judge of 24-Purgaaas.

The suit was l)rought by the Official Receiver^ as 
i-ece lY erof certain i3roperty appointed by*a d ecree  of 
the High Court, dated Aagust 2, 1912, to recover from 
the resi>ondents khas possession of a garden. The res­
pondents by their defence relied on a makarari le a se  of 
the garden to them, dated March, 14, 1910, and execut­
ed by Protap Cliandra Gho.sha, by his attorney 
Bhupendra Sri Ohosha.” The facts appear from the 
judgment of the Judicial Committee.

The Subordinate Judge dismissed the suit, h.oldiog 
that the i^erson 'vvho executed the lease had authorifey 
from Protap Oharidra Ghosha to do sO;
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1921 The High Court affirmed that decision. The
Bô NEBa learned Jadges (Cbitty and Paiitoti JJ.) agreed with 

the findings of the trial Judge that no qiiesiioii of iega^ 
necessity arose, and that the price was adequate. In 
their view, Pro tap Chandra, having regard to the 
decree of Aiigast, 2, J912, was not a trustee of the 
property but in the position of a harta or manager of 
secular property, and that in that capacity he could 
empower Bhupendra to lease the property, aod had 
done so. The lease accordingiy was held to be 
binding.

Dunne K. C. and J£. B. Raikes, for the appellaut,
De G-niyther K. C. and Kemvorihy Broiun^ for the 

respondents.

The judgment of their Lordships was delivered by 
1. L o rd  B u g k m a st e b . On the 14th March, ItilO, a 

docnment was executed by Bhupendra Sri Ghosha, 
purporting to act on behalf, and as attorney of, 'hts 
father Protap Chandra Ghosha, by which a garden at 
Tallah was granted to the respondents under a mukarari 
lease, at the annual rent of Es. 125, and a premium of 
Rs. 3,000. The respondents on the execution of the 
lease entered into and have since remained in posses­
sion of the property.

The question raised in this case is whether the lease 
conveyed to them any title at all. It is challenged 
in the following circunastances : The property in
question originally belonged to Hara Chandra Ghose, 
who died in 1868. He was survived by his widow, 
four sons and two daughters. On the 7th May, 1880, a 
trust deed was executed by all the interested persons^ 
by which the property was placed in the hands of 
trustees for certain religious and charitable purposes. 
The two first trustees under the deed were the widow, 
Srimati Padmabati Dasi, and her eldest son, Sri Protap
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Cliandra Glioslia. 'llie deed contained tlie statement i92i 
that upon the deatb of tbe widow the eldest son, Protap, 
should be the sole trustee, and on his death the second 
soQ, Sri Sarafe Chandra Ghoslia, should be the sole 
trustee, and so on. It also provided that during the 
absence of any trustee for over one year during his life, 
the person entitled to be the trustee immediately in 
succession to him should be appointed to the office of 
trustee for the fcime being. It is unnecessary to consider 
the exact terms of the deed or the nature of the trust for 
which the property was conveyed. For the present 
piijpose it is sufficient to say that until the deed was 
challenged by a family suit that^vas instituted in 1910, 
it was accepted as creating a good trust, and the persons 
named were assumed to be exercising the duties of 
trustees. On the 16th April, 19C0, the widow died, and 
from that time Pro tap became, by the terms of the deed, 
the sole trustee. On the Sist December, I960, lie left 
Calcutta, and 'he only returned twice afterwards, the 
first of the two visits being after the execution of tiie 
lease. The lease was, as has been stated, executed by 
Bhupendra Glicsha, and all the preliminary negotia­
tions and transactions must have been carried out by 
him, or someone on his behalf, because the evidence 
of Piotap, wliieli has been taken at some considerable 

length, makes plain that he had no knowledge of the 
matter until after it had taken place. He was asked 
when he was told that the land had been sold or 
perpetaaliy leased to somebody, and his answer was 
he did not know. Then he wiis asked, “ When did you 
come to know and his reply was “ About the time 
when the High Co art suit was Gom raenced.*/ That! 
suit was instituted on the 51st May, 3910, after tKe 
date of the execution. Later on lie is asfeci 
“ D o you know who gave tli0 lease f ” £tm| Jjig 
answer is, “ I did. not know th#®*



1S21 afterwards that it was done in my name nnder some 
B o n x e r j i  power of abfcorney.” Finally in re-examination lie 

repeats this statement, -and says, “ I found my actual
l)As, knowledge since I perused typewritten copy supplied 

to me by an outsider, Avbicli suggested many things, 
and made me curious.” There is no evidence to wliicli 
their Lordships’attention has been directed in the long 
and tedious deposition which Pro tap was called upon 
to make which contradicts these statements, and con­
sequently it must be accepted that when this document 
was executed he had neither negotiated its contents, 
nor was he aware of them. The whole of the authority 
for the execution of that lease must be found in the 
power of attorney under which Bhupendra Ghosha 
purported to act, and tiie existence and extent of that 
authority is the chief question on this appeal.

Ill order, however, to see how this suit has arisen, 
it is necessary to go back a little in the family history. 
About the time of the execution of the lease,“and 
possibly because of its execution, anxiety arose among 
the members of the family as to the way in which the 
affairs of the trust were being conducted, and in con­
sequence a suit, to which reference has already been 
made, was instituted on the Slst Ma}?-, 1910, by Sarat 
against Protaps as trustee, claiming to have the deed of 
trust declared void, charging Protap with misconduct 
as trustee, and asking for accounts against him. In the 
plaint this lease was challenged, though not on the 
ground now under consideration. The beneficiaries 
were made imrties to the suit, and a settlement of the 
disputes .was ultimately effected; but one of the 
parties being an infant, it w’as necessary to obtain the 
consent of the Court to the proposed terms. This was 
secured by a decree on August 1912, which declared 
that the general trusts of the deed were bad because 
the objects of the charity were far too indefinite, but
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the settlement of the litigation being approved by tbe 
learned Judge, his declaration was confined to tbe 
failure of the trusts., and to declaring that tbe 
properties that were tbe subject of tlie deed were 
merely charged with such necessary expenses as were 
incurred iti tbe lifetime of tbe lady for tbe maintenance 
and ownership of tbe sradb mentioned in the third 
clause, and the annual service mentioned in the 
fourth clause. Tbe settlement released Protap from 
liability to account for moneys received from the 
lease, bat it appointed the second trustee in tbe order 
Surat Obandra Gbosha, receiver of tbe estate, and 
express directions were reserved in these terms of 
settlement that he should be at liberty to take steps to 
recover and set aside the perpetual lease or lease>s 
granted by Protap.

The x̂ i’ocsedings out of which this appeal has 
arisen were accordingly instituted by Sarat. I t  is 
unfortunately true that the plaint is not expressed in 
plain terms, but it does most clearly set out allega­
tions in paragraph 5 and paragraph 6, i^utfcing forward 
this lease under which the defendants claim as a 
suggested or alleged lease, and there is nothing in the 
plaint to show that the lease was accepted as having 
in fact been properly executed. Again, the particular 
matter in controversy was not exactly defined in the 
issues that were settled, but it is certainly covered by 
Ijhe third issue, which was iu these terms: “ Was the 
trustee or bis *am-moktar competent to grant tbe 
permanent lease in question, and is it binding on the 
plaintiff?” The case came on for trial before the 
Subordinate Judge on the 14tb July, 1916, when he 
dismissed the suit. In the course of taking 
depositions, attempts were made to giv% In; 
the contents of the power of attoiriiey uhd^r w ^  
the deed had been e:^eeut^, iind
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promptly taken that no such evidence was admissible 
because fclie document must be in writing, and verbal 
evidence as to its contents could not be given until 
some proper and sufficient explanation was offered as 
to the reason why the document itself was not before 
the Court. On more than one occasion, in the conrse 
of the evidence, similar attempts were made, and 
similar objections were taken, and in the end there 
was no evidence on which reliance could be placed as 
to what the actual terms of that document were, or 
whether in fact any such document was in existence 
or operative ut the time when the lease was execated'' 
The best evidence upon the point was that of 
Zatindra Muthik who was managing clerk to 
Bhapendra in his profession of solicitor. He is not 
himself a solicitor, and is now a trader in lish. He 
says that he read the power of attorney, and that 
it granted fall power to execute lease, mortgage, etc., 
but he did not recollect the exact expressions. The 
power was a general power to sell, mortgage, or 
lease.

The evidence was objected to, and is useless for the 
purpose of proving the contents of a written 
document. Their Lordships only refer to it for the 
purpose of saying that had they accepted the evidence, 
it would not be sufficient. If any power existed in 
Protap to delegate authority under the trust deed it 
would be quite clear that the X30wer of attorney to be

o
granted would have to be a special power of attorney, 
specially referable to dealing with the estate which 
was subject to the trust, and not a general power of 
attorney, which may have been execated by Pro tap 
in favour of his son, entitling him to deal with the 
whole of his private property. No evidence whatever 
that it is properly admissible having been given of 
the power of attorney, it necessarily follows that thenei^



w as no proof th a t th e  lea se  u n d er  w h ic h  th e  d e fe n d a n ts  1921
<;laini hnd eYer b een  p ro p er ly  e x e c u te d  a t a ll, and  b o ^ r j i
the defence failed. ».

S i t a n a t h

The learned Subordinate Judge, who dismissed the. B a s . 

suit, dealt - :̂ith the matter in a few sentences. He 
seems to think that the statement in the plaint of the 
suit that had been comi>romised was sufficient to lead 
to the inference that Bhupendra, the son, had full 
power to execute the lease on Pro tap’s behalf, and 
he says

“ I may also poicl out liere that Bhnpendra Sri’s authority to execute 
the lease on behalf of Protap Balm lias not been challenged in the plaint, 
though the plaintiff ki ew, as the plaint in the Hii^h Court case indjeatesi 

hat such a lease was granted. Bhupendra Sri Babu was alive when this 
plaint was filed, and this explains wLy the plaintiff did not consider it  

expedient to challenge his power.”

I t  may be pointed out that even though 
Bhnpendra bad died since the suit was instituted, 
that would not have i:>revented the parties whose 
duty it was to obtain production of the power of 
attorney from taking the necessar,y steps either to 
obtain a copy of the document or to prove chat 
that copy could not be obtained. The point raised 
that the matter was not specifically mentioned in 
the plaint does not appear to their Lordships to be 
sound, because although it is true that the plaint is 
couched In uncertain language, it is nowhere intimate 
ed in the plaint that such a lease was proi3erly 
executed, and it therefore became incumbent upon the 
defendants to prove the title under which they held.
But whatever may be said about what happened 
before the Subordinate Judge, the grounds of appeal 
to the High Court expressly suggested 'that 
below had made a mistake in ove?Ido!ting &  
tha t the alleged power of attoteey M  
proved, so that the question was
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the attention of the High Court directed to it. The 
High. Court, who confirmed the decree of the Subordi­
nate Judge, dealt \vith the question in these terms :—

“ There can be no doubt tha t Bhupendra Sri Gliosha held aa 
Am-mokhtarnama from his father. Unfortunately neither side seems to 
have been at any pains to procure the production of the document or to 
give proper secondary evidence of its contents, if  it couid not be found. 
The evidence on the record, such as it  is, indicates tha t that Am-inokhtar- 
nama was registered at Bindhyachal, and that it granted full power to 

sell, mortgage and lease.”

Their Lordshii3S desire to point out that if a i.roper 
case has not been established for the admission oi 
secondary evidence of the contents of a written 
document, and objection has been taken to the fact 
that the document has not been pi’oduced, it is not 
permissible to go to other evidence for the purx)Ose of 
indicating what the contents of the written document 
may prove to be if once it were examiaed.

Their Lordships, therefore, are clearly of opinion 
that in this case the defence must break down throtigh. 
the inability of the defendants to prove the execution 
of tlie lease under which, they claim by anybody 
having proper authority, and even if the evidence as 
to tbe existence and contents of the power oJ; 
attorney were accepted, it would be inadequate for 
the reasons already given. Their Lordships are, 
however, imin’essed with what had been said by 
Mr. De Gruyther as to the defendants not being alive 
to this i)oint being raised in the j)laint. though thej'' 
see no reason whatever for this inadvertence from the 
date when the notice of api^eal was given to the 
High Court. Their Lordships, therefore, have 
considered what the position would be supposing such 
document had, in fact, been proved, and had been 
shown to be a special power purporting to authorise 
dealings with the trust estate, and they are of opinion 
that even in that event it could not have availed the



defeadants. The reason for tliis is i3laiii. In AThatever 
capacity Protap held the land in qnestioii, tlie bq.n̂ ji 
capacity must have been a representative one. Ifc was 
said that he was not in the strictest language a iSas. 
trustee; but be it so, his position was none the less' 
a representative one, and it being plain that lie never 
negotiated nor considered, nor knew of the lease nntil 
after it bad been executed, if what was done, was done 
by virtue of a power of attoi'ney, it could only have 
been because the power had delegated the representa­
tive anthoiity that he possessed to a third party.
The duties o! Protap, however lliQj may be defined, 
were in their nature fiduciary, and fiduciary duties 
cannot be made the subject of delegation. If, therefore, 
the document had been before their Lordships it would 
have been impossible to have snppoi-ted the contention 
that it conferred the power to negoticite and execute 
the document upon which the whole of the defendants’ 
case rests.

Their Lordships desire to express their opinion 
that there is nothing to cause them to qualify the 
findings that have been found b̂ " both the Courts as 
to the defendants having acted honestly in the matter.
They acted honestly, but they acted with scant 
wisdom, and with a strange disregard of the caution 

*
that it is essential should be observed in dealing with a 
person who has no authority to act on bis own behalf.

For these reasons tiieir Lordships think this 
appeal sUould be allowed, the suit should be decreed, 
an order made fot' possession of the land, an enquiry 
should be directed as to mesne profits, and the 
appellants should have the costs here and below, 
they will humbly advise His Majesty accordiagf| .

Solicitors for the appellant:
Solicitors for the responcieuts :
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