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PRIVY COUNGIL.

BONNERJI (PLAINTIFF)

2.
SITANATH DAS AND ANOTHER (DEFENDANTS).

[0M APPEAL FROM THE HIGH GOURT AT CALGUTTA.]

Pringipal and dgent—Delegation of authority—Person in representative
capacity—Lrase—Power of atlorney,

Neithera trustee, vor a percon in 5representa1tiV'e capacity, can delegate
his authority. Consequently, a lease i fnvalid if it is granted by a person
as attorney for one who is either a trustee or manager of the property
leased, and who did not negotiate or consider the lease or know of it until
after its execution ; this iz s0 whether the executant acted under a general
power of atiorney, or under a power specially relating to the management
of the property.

Judgment of the High Court reversed.

APPEAL (No. 99 of 1920) from a judgmentand decree
(December 16, 1918) of the High Court, affirming a
decree of the Subordinate Judge of 24-Parganas.

The suit was brought by the Officinl Receiver, as
receiver of certain property appointed bya decree of
the High Court, dated August 2, 1912, to recover from
the respondents khas possession of u garden. The res-
pondents by their defence relied on a mukarari lease of

‘the gardento them, dated Ma.rch 14, 1910, and execub-
ed by “Protap Chandra Ghosha, by his attorney

Bhupendra Sri Ghosha.” The chCtS appear from the
judgment of the Judicial Oomxmttee

The Subordinate Judge dismissed the suit, holding
that the person who executed the lease had authority
from Protap Chandra Ghosha to do S0,
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The High Court affirmed that decision. The
learned Judges (Chitty and Panton JJ.) agreed with
the findings of the trial Judge that no quesiion of legay
necessity arose, and that the price was adequate. In
their view, Protap Chandra, having regard to the
decree of Aungust, 2, 1912, was not a trustee of the
property but in the position of a Zarfa or manager of
secular property, and that in that capacity he could
empower Bhupendra to lease the property, and had
done so. The lease accordingly was held to be
binding.

Dunne K. C.and £. B. Raikes, for the appellant,
De Gruwyther K. C.and Kenworthy Brown, for the
respondents.

The judgment of their Lordships was delivered by

LORD BUCKMASTER. On the 1dith March, 1910, a
document was executed by Bhupendra Sri Ghosha,
purporting to act on behalf, and as attorney of,-his.
father Protap Chandra Ghosha, by which a garden at
Tallah was granted to the respondents under a mukarari
lease, at the annual rent of Rs. 125, and a premium of
Rs. 3,000. The respondents on the execution of the
lease entered into and have since remained in posses-
sion of the property.

The questionraised in this case is whether the lease
conveyed to them any title at all. It is challenged
in the following circumstances: The property in
question originally belonged to Hara Chandra Ghose,
who died in 1868. He was survived by his widow,
four sons and two daughters, On the 7th May, 1880, a
trust deed was executed by all the interested persons,
by which the property was placed in the hands of
trustees for certain religious and charitable purposes.
The two first trustees under the deed were the widow,
Srimati Padmabati Dasi, and her eldest son, Sri Protap,
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Chandra Ghosha. 'lThe deed contained the statement
that upon the death of the widow the eldest son, Protap,
should be the sole trustee, and on his death the second
son, Sri Sarat Chandra Ghosha, should be the sole
trustee, and so oun. It also provided that during the
absence of any trustee for over one year during his life,
the person entitled to be the trustee immediately in

succession to him should be appointed to the office of |

trustee for the time being. Itisunnecessary to consider
the exact terms of thedeed or the nature of the trust for
which the property was conveyed. For the present
puipose it is sufficient to ¢ay that until the deed was
challenged by a family suit that was instituted in 1910,
it wasaccepted as creating a good trust, and the persons
named were assumed to be exercising the duties of
trustees, On the 16th April, 19C0, the widow died, and
from that time Protap became, by the terms of the deed,
the sole trustee. On the 3lst December, 1940, he left
Calcutta, and the only returned twice afterwards, the
first of the two visits being after the execution of the
lease. The lease was, as has been stated, executed by
Bhupendra Ghcesha, and all the preliminary negotia-
tions and transactions must bave been carried out by
him, or someone on his behalf, because the evidence
of Protap, whieh has been taken at some considerable
Tength, makes plain that he bad no knowledge of the
matter until after it had taken place. He wus asked
when he was told that the land had been sold or
perpetually leased {o somebody, and bhis answer was
he did not know. Then he was asked, * When did you
come to know ?” and his reply was ‘About the time

when the High Coart suit was commﬂnced‘ That

suit was instituted on the dlst May, 1910 after the
date of the execution. Later om he is asked this

“Do you know who gave the lease ? and his

answer is, “I did not k:now then. I cane to know
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afterwards that it was done in my name under some
power of attorney.” IFinally in re-examination he
repeats this statement, ‘and says, “Ifound my actual
knowledge since I perused typewritten copy supplied
to me by an outsider, which suggested many things,
and made me curious.” here isno evidence to which
their Lordships’attention has been directed in the long
and tedious deposition which Protap was called upon
to make which contradicts these statements, and con-
sequently it must be accepted that when this document
was executed he had neither negotiated its contents,
nor was heaware of them. The whole of the authority
for the execution of that lease must be found in the
power of attorney under which Bhupendra Ghosha
purported to act, and the existence and extent of that
authority is the chief question on this appeal.

In order, however, to see how this suit has arisen,
it is necessary to go back a little in the family history.
About the time of the execution of the lease,@ind
possibly because of its execution, anxiety arose among
the members of the family as to the way in which the
affairs of the trust were being conduacted, and in con-
sequence a suit, to which reference has already been
made, was instituted on the 31st May, 1910, by Sarat
against Protap, as trustee, claiming to liave the deed of
tyust declared void, charging Protap with misconduct
as trustee, and asking for accounts against him. In the
plaint this lease was challenged, though wnot on the
ground now under consideration. The beneficiaries

were made parties to the suit, and a settlement of the

disputes was ultimately effected; but one of the
parties being an infant, it was necessary to obtain the

~ consent of the Court to the proposed terms. This was

secured by a decree on August 2, 1912, which declared
that the general trusts of the deed were bad because

the objects of the charity were far too indeﬁnite,; but



VOL. XLIX.] CALCUTTA SERIES.

the settlement ol the litigation being approved by the
learned Judge, his declaration was confined to the
failare of the trusts, and to declaring that the
properties that were the subject of the deed were
merely charged with such necessary expenses ag were
incurred in the lifetime of the lady for the maintenance
“and ownership of the sradh mentioned in the third
clause, and the annual service mentioned in the
fourth clause. The settlement released Protap from
liability to account for moneys received from the

lease, but it appointed the second trustee in the order

Sarat Chandra Ghosha, receiver of the estate, and
express directions were reserved in these terms of
settlement that he should be at liberty to take steps to
recover and set aside the perpetual lease or leases
granted by Protap.

The proceedings out of which this appeal has

arisen were accordingly instituted by Sarat. It is
unfortunately true that the plaint is not expreSsed in
plain terms, but it does most clearly set out allega-
tions in paragraph 5 and parvagraph 6, putting forward
this lease under wbich the defendants claim as a
suggested or alleged lease, and there is nothing in the

plaint to show that the lease was accepted as having

in fact ‘been properly executed. Again, the particular
matter in controversy was not exactly defined in the
issues that were settled, but it is certainly covered by

the third issue, which was in these terms: “ Wag the

trastee or his am-moktar competent to grant the
permanent lease in question, and is it binding on the

plaintiff?” The case came on for trial before the
Subordinate Judge on the 14th J\ uly, 1916, when he::_‘

dismissed the suit. In the  course of mk*ng

deposx_rx_ons attempts were made to gwa m e{vxi&nae*l
the contents of the power of aﬁﬁorney umder Whmh_
- the deed had been executed, and Ob]ectmn was
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promptly taken that no such evidence was admissible
because the document must be in writing. and verbal
evidence as to its contents could not be given until
some proper and sufficient explanation was offered as
to the reason why the document itself was not before
the Court. On more than one occasion, in the course
of the evidence, similar attempts were made, and
similar objections were taken, and in the end there
was no evidence on which reliance could be placed as
to what the actual terms of that document were, or
whether in fact any such document was in existence
or operative ut the time when the lease was executed”
The best evidence upon the point was that of
Zatindra Muthik who was managing clerk to
Bhupendra in his profession of solicitor. He is not
himself a solicitor, and is -now a trader in fish. He
says that he read the power of attorney, and that
it granted full power to execute leas2, mortgage, etc.,
but he did not recollect the exact expressions. The
power was a general power to sell, mortguge, or
lease.

The evidence was objected to, and is useless for the
purpose of proving the contents of a written

~document. Their Lordships only refer to it for the

purpose of saying that had they accepted the evidence,
it would not be sufficient. If any power existed in
Protap to delegate authority under the trust deed it
would be quite clear that the power of attorney to be
granted would have to be a special power of attorney,
specially referable to dealing with the estate which
was subject to the trust, and not a general power of
attorney, which may have been executed by Protap
in favour of his son, entitling him to deal with the
whole of his private property. No evidence whatever
that it is properly admissible having been given of
the power of attorney, it necessarily follows that there,
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was no proof that the lease under which the defendants
claim bad ever been properly executed at all, and
the defence failed.

The learned Subordinate Judge, who dismissed the.

guit, dealt with the matter in a few gentences. He
seems to think that the statement in the plaint of the
suit that had been compromised was sufficient to lead
to the inference that Bhupendra, the son, had full
power to execute the lease on Protap’s behalf, and
he says —

_ T may also point out here that Bhnpendra Sri’s autherity to esecute
the lease on hehalf of Protap Babu bas not been challenged in the plaint,
though the plaintiff krew, as the plaint in the High Court case indicates,
that such a lease was granted, Bhupendra Sri Babu was alive when this

plaint was filed. and this explains why the plaintiff did not consider it
expedient to challenge his power.”

It may be pointed out that even though
Bhupendra had died since the suit was instituted,
that would not bave prevented the parties whose
duty it was to obtain production of the power of
attorney from taking the necessary steps either to
obtain a copy of the document or to prove that
that copy could not be obtained. The point raised
that the matter was not specifically mentioned in
the plaint does not appear to their Lordships to be
sound, becausge although it is true that the plaint is
couched in uncertain language, it is nowhere intimat-
el in the plaint that such a lease was properly
executed, and it therefore became incumbent upon the
defendants to prove the title under which they held.
But whatever may be said about what happened

before the Subordinate Judge, the grounds of appealﬂ‘

to the High Court expressly suggested “that the Co

below had made a mistake in over“'onklng the' f&ct:

that the alleged power of attoz'ney ‘had -not been

proved, so that the questuon was definitely mlsed and,
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the attention of the High Court directed to it. The
High Court, who confirmed the decree of the Subordi-
nate Judge, dealt with the question in these terms :—

“There can be no doubt that Bhupendra Sri Ghosha held an
Am-mokhtarnama from his father. Unfortunately neither side seems to
have been at any pains to procure the production of the docunent or to
give proper secondary evidence of its contents, if it could not be found.
The evidence on the vecord, such as it is, indicates that that Am-mokhtar-
nama was registered at Bindhyachal, and that it granted fuoll power to
sell, mortgage and leage.”

Their Lordships desire to point out that if a proper
case has not been established for the admission of
secondary evidence of the contents of a written
document, and objection has been taken to the fact
that the docnmentn has not been produced, it is mnot
permissible to go to other evidence for the purpose ot
indicating what the contents of the written document
may prove to be if once it were examined.

Their Lordships, therefore, are clearly of opinion
that in this case the defence must break down through
the inability of the defendants to prove the execution
of the lease under which they claim by anybody
having proper authority, and even if the evidence as
to the existence and contents of the power of
attorney were accepted, it would be inadequate for
the reasons already given. Their Lordships are,
however, impressed with what had been said by
Mr. De Gruyther ag to the defendants not being alive
to this point being raised in the plaint, though they

“see no reason whatever for this inadvertence from the

date when the notice of appeal was given to the
High Court, Their Lordships, therefore, have
considered what the position would be supposing such
document had, in fact, been proved, and had beén

‘shown to be a special power purporting to authorise

dealings with the trust estate, and they are of opinion
that even in that event it could not have availed the
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defendants. Thereason for thisis plain. Inwhatever
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capacity must have been a representative one. It wus
said that Le was not in the strictest language a

trustee; but be it so, his position was none the lesy

a representative one, and it being plain that he never
negotiated nor considered, nor knew of the lease until
after it had been executed, if what was done, was done
by virtue of a power of attorney, it could only have
been because the power had delegated the representa-
tive authoirity that he possessed to a third party.
The duties of Protap, however they may be defined,
were in their nature fiduciary, and fiduciary duties
cannot be made the subject of delegation. If, therefore,
the document had been before their Lordships it would
have been impossible to have supported the contention
that it conferred the power to negotiute and execute
the document upon which the whole of the defendants’
case rests. | o ‘
Their Lordships desire to express their opinion
that there is nothing to cause them to gualify the
findings that have been found by both the Courts as

to the defendants having acted honestly in the matter.

They acted honestly, but they acted with scant
wisdom, and with a strange disregard of the caution
thatitis essential should be observed in dealing witha
person who has no authority to act on his own behalf,
- For these reasons their Lordships think this
appeal should be allowed, the suit should be decreed,
an order made for possession of the land, an enquiry
should be directed as to mesne profits, and the
appellants should have the costs here and belaw, and
they will humbly advise His M a;esﬁy accor dmgi;
Solicitors for the appellant : Z- L Wilson & C’t?
Solicitors for the respondents Watkmﬁ & Hunler.
A M.T.
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