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APPELLATE CRIMINAL.

Before C. C. Ghose and Cuming J J ,

KUSHAI MALLIK
June ‘25,

EM PEROR*

Joint Tt'i-il— Oll'ence.i dm m Uel in ihe same transactioii— Ahduetion on 

one date h j certain psmns and concealment, on another datê  by ihe 

same and another— Crinm al Procedure Code (Act V  of 1898), ss. 225, 

5̂9, and lllust. (b).

Where four persons abducted iV, a inarried woman, on the 2otli June, 

and kept lier at various places, and then took her, nn the 7tli July, in a 

boat to a ghat near the house of U  a prustitiUe, who was brought to the 
boat and requested to make the abducted wotnau a prostitiue on payment 

of money, and If, and one of the original abductors thereupon, took N  in 

the boat to auotlier place where they were met by another man who took 
the two woniea to Siis house, in which the abducted woman was kept for 
two days after which she was removed to the house of another prostitute, 

ami rtseiied

Held, ttiat, as abduction was a continuing offence, and there was 

conmunity of purpose between the abductors and if, all of them could 

be tried togtitlier for the offijnces couimitted on the 7tU July and 

thereafter.

Mild, farther, that they cnuld all be tried together for the offences 

comiuitted on tlie 25th June under the provisions of lllust. (b) to s. 239.

Ih e  four appellaafcs, with one Moklioda alias Iviiti 
Pesliukai’j a prostitute, were tried before the Sessions 
Judge o ! Faiiclpur and a jury, the former on charges 
miller ss. 366, 3G8 and 498 of the Penal Code, and 
the lar.ri‘i‘ on charges under hs, 366 and 3^8. They 
were foiiiid guilty and sentenced to varions terms 
of imprisonment. The facts were as follows. On the 
flight of the 25th Jnne 19^2, one Kajibunnessa, the

I'riiitiuai Appeal, N«. 177 oi 1923, agaisist the order of Eajeiidra Lai 

Additional &‘.«8ions Judge of Faridpur, dated Feb. 22, 1923.
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n ika  ■wife of Matiomed Jonab Ali, came out of her 
room to attend to a call of nature. The appellaut^ 
Khuda Bux, seized and gagged her, and the other 
three appellants took her to the house of Tarakban 
where she wâ ? kept under detention for two days. 
She was thereafter carried by the appellants to other 
places, and brought back to Tarakhan’s liouse. The 
husband went there on the 7th Jul}^ and tried to 
rescue her but was driven away. On the same night 
the four appellants took her in  a boat to the ghat, 
adjoining M okhoda’s house. M okhoda was brought 
to the boat and offered m oney to make Najibiianessa 
a prostitute. She agreed and remained on the boat 
w ith Khuda Bux and the abducted ^om an, the 
others having left. The boat proceeded to Kanchanpur 
where one Gadadhur met them, and took the two 
wom en to Ms house. Najibunnessa was detained 
there for tw o days. She was then taken to the 
house of Jamini Peshakai% and was rescued b y  her 
husband.

The five accused were, after a prelim inary inquiry, 
com m itted to the Court of Session, at Faridpur, and 
tried, convicted  and sentenced as stated above. 
Khuda Bux and his three male com panions appealed 
to the H igh Court.

K ushai
M a l l ik

E mperok .

1923

Bahu M anm atha Nath Mookerjee (w ith him B a h ii 
Jyotish Chandra Guha), for the appellants. The 
offences committed by  the four appellants were com ­
pleted on the 25th June before K utl appeared. The 
acts o f the form er on that date were not parts o f the 
transaction consisting of the acts of the appellants 
and of Kuti on the 7th July. In order to make the 
series of acts committed on the tw o dates parts of the 
same transaction the five accused w ould have to b^- 
associated together from the begianing.
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mainly on Ashutosh Das Gupta v. Purna Chandra 
Ghosh (1), Birci Lai Thakur  v. Em peror (2), and
N ih m ija  B e h a ri B o y  v. Queen E m p re s s  (3).

The D epu ty Legal Eememhrancer [M r. O rr) and 
M r . B . M . Sen, for the Crown. The series of acts 
alleged in the case form parts of one transaction. 
Abduction is a continuing offence : Gcmcja D e i w  
K in g  M m peror (4). There was community of purpose t 
the men wanted to make the abducted woman a 
prostitnte and Kati agreed. The joint trial is lega l: 
E m p e ro r v. S h e ru fa ll i A llib h o y  (5) and E m p e r o r  v. 
F u n y a  N a ikti. (6).

Ghosf. aitd Cuming JJ. The appellants before 
us are four in niimber, and they were tried before 
the learned Sessions Judge of faridpur and a jury, 
along with one Mokhoda alias Kuti Peshakar, oa  
charges iinder sections S66, 368 and 498 ol the Indian 
Penal Code. The jury found the four appellants 
guilty o! offences punishable under sections 366 and 
49B of the Indian Penal Code, and they found the 
accused, Mokhoda a lia s  Kuti, guilty of offences 
punishable under sections 366 and 368 of the Indian 
Penal Code. The learned Sessions Judge, agreeing 
with the verdict of the jury, has sentenced the four 
appellants to undergo rigorous imprisonment for 
three years under scction 366 of the Indian Penal 
Code, and rigorous inipriaoanieiit for one year under 
section # 8  of the Indian Penal C ode; the sentences 
Eo ran concurrently.

Tlie case for the prosecution was as follows. One 
Malionied Joaab All married one Najibunnessa in the 
nika form at Dacca about 18 months ago. They lived 
together at Doyarampur. On the 2oth June 1022, the

(1) (itf‘i2) L L. R. 50 Oak 159. (4) (10U) 12 A. L. I  R. 91. ' ^
(2) (1904) L L* IL ai Calc. 1053, (5) (1902) 1. L. R. 27 Bora. 135."

' {3) (n m )  5 C- W. H, 281. (6) (i902) i  Boia. L. B. 789.



hnsbaiid was not at home, and on tbe night of that 1923 
date, at about 12 P.M., Nuiibiuiiiessa came out of her 
r o o a i  to answer a call of nature. Tbe appellant, M a l u k  

Khiida Biix, caught her aud gagged her mouth from e.¥pook, 
behind. The remaining three appellants dragged her 
to the house of one Tarakliaii, and kept her there for 
two daj^s. Then she was takeu to two different places 
and was kept for several days. Afterwards she was 
again taken to the lioiise of Taraklian and kept there.
On receipt of certain information, the husband came 
to Tarakhan’s house on the 7th Jnly., and met tbe 
four appellants there. He requested Tarakhan to 
release his wife, whereupon an altercation ensued.
The wife was within a hut and she screamed out and 
requested her husband to rescue her. The husband 
was driven away. On the night of the Tth July the 
four appellants and Tarakhan took Najibnnnessa to 
Kuti Peshakar’s ghat  ̂ and Najibiinnessa was kept in a 
boat. Euti Peshakar was requested by the four appell­
ants to make Najibunnessa a prostitute, and to have 
her name registered la the register of prostitutes, on 
payment of a reward of Hs. 50. Xhuda Bux and Kuti 
remained in the boat and the other persons went 
away. The boat went on and reached Kanchaiipiir on 
the other side ot the river Padma, where one Gndadliar 
met the girl and Kuti. They were taken to hi.s house, 
where the girl was kept for two days. She was 
removed to the house of Jamiiii Peshaiar where 
her hnsband came and rescued lier. She was then 
taken to the house of the local zemindar, one 
Harendra Babu, and f i e  made a statement there 
regarding her abduction and confinement, and she 
mentioned tbe names of the four appellants. She- 
filed a petition of complaint at i ’aridpur.

'On behalf of tbe appellants it has been argued 
that the trial has been vitiated by misloinder of
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192;-; cliai'oes, and joint trial of olfences and of offenders
K ~ u  whicli are not sanctioned by law. It is ar^iied tliut,
Mau.'.x iiiiisiQiich as tlie olfences committed by llie four

appellants ' "̂ere comijlete on the 25tli June, long 
before tlie 5tli accused, Moklioda alias Knti Penliabar, 
came on tlie scene, tlie series of acls on the 25tli June 
and on tiie Uh Joly 19:22, were not so connccted 
togefclicT as to form fciie same ti’ansaction, nor were they 
com m itted  in the same transaction witbin the mean­
ing of sections 2H5 and 259 of tbe Code of OrimiDal 
Procedure, and that, therefore, the trial of the five 
persons, i.e., the four appellants and the said Mokhoda 
alias Kuti, was bad,

The expression“ name transaction” ,used in sections 
235 and 239 of theCi'iminal Procedure Code, has been 
the sub|ect of discussion in numerous cases. It has 
been held in some cases that, if a series of acts are so 
connected together by proximity of time, community 
of criminal intention and continuity of action and 
purpose, or from the rehifcion of cause and effect, as 
to constitute, in the opinion ol; the Court, one transac­
tion, then tlie accused may be charged with and tried 
at one tdal lor every offence committed in such series 
of acts, and if more persona than one are accused of 
different offences in a series of acts so connected, they 
may be tried together. In other cases ii  has been 
held that the word “ transaction ”  suggests not neces- 
saiily proximity in time so mack as continuity of 
action and purpose, ie,, it is not necessary that the 
acts should have been committed all on the same 
cccasion, but it is sufficient tlT^  ̂though separated by 
a distinct interval of time, they are closely connected 
by continuity of purpose or progressive action towards 
a single object. In accordance with'the last mentioned 
view it has been held that, where the accusation 
Igainst all the accused persons is that they carried
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out a single scheme by successive acts done at inter­
vals, and there was a complete unity of project, and 
the whole series of acts were so linked together by 
one motive and design as to constitute one transaction 
within the meaning of section 289, a joint trial is 
not only legal but is demanded in the interest of 
public time and convenience- In all these cases, 
however, the foundation for the procedure is the 
association of two or more persons concurring from 
start to furnish to attain the same end.

Now, ill this case it is argued that, while there can 
be no objection to the trial of the four appellants for 
offences under sections 366 and 498 of the Indian 
Penal Code committed on the 25th June 1922, there 
is, however, grave objection to the joint trial of 
the four appellants along with the 5th accused in 
respect of the offences committed on the 25th June and 
on the 7th July 1922, seeing that the 5th accused 
did not at all appear on the scene till the 7th 
July 1922. in other words, the contention is that 
all the five persons did not start together for the 
same goal; the four appellants before us no doubt 
started for the same goal, bat the association of the 
5th accused with the four appellants did not take 
place till the 7th July 1922, It is, therefore, argu­
ed that this case is not covered by the provisions 
of sections 235 and 2S9 of the Code of. Criminal 
Procedure.

On the facts of this particular case there can be no 
doul)t that, inasmuch as the offence of abduction is a 
continuing offence, the four appellants and the 5th 
accused could have been tried together in respect of 
offences committed on the 7th July 1922, and on all 
subsequent dates thereafter. The four appellary 
wanted that Najibunne^sa should be made a prostj,;^;"'’' 
and the 5th accused also wanted that Najih?ti«t  ̂ suit
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shoiiid be made a prastitute; therefore they were 
rightly tried togetlier foe offences committed on tlie 
ftli Ja!y 1922, and on all siibsec|ueiit5 dates there­
after. Tiie question is whether the trial has been 
vitiated by reason of the foar appeihmts being 
tried together with the ofeh accused in respect of 
the occurrences before the Tth July 1922. Kow, Ilius- 
tratioii (b) to section 239 of the Criminal Procedure 
Oode shows that such a trial is permitted by the 
provisions of the kw . W e do not think, therefore, 
that, the trial in this case is bad, and, therefore, we 
must negative the contention urged on behalf of the 
appellants.

A small point has been taken, via., that there was 
10 proper eognizance of the offence under section 498 
of the Indian Penal Code. Now, it is unnecessary to 
(leal with this matter at length, because, for the reasons 
given, by the learned Sessions Judge in his charge to 
the iiiry. we are of opinion that there is no substance 
ill this contention, and this must full also. The result, 
therefore, is that this appeal must be dismissed.

E. H. M. Appeal disnmsed.


