
filie decree awurdiiig possession to die plaiutifE lo the 
extent of 6 annas odd share jointly with tiie defend- speps
aiitR Nos. 1, 2 and o is correct or ouuiit to be modified, mauomt'c.
Farther, the learned Judge will consider the question AsM.rr
as to which party, if any, is entitled to the costs of the 
Courts below. His iiiidiiigs on the otiier p o in ts  are 8 u n r a -

afllrmed. After comirjg to fclie proper findings on 
the points men lion ed a b ove , the learned Judge will 
finally dispose of the appeal in accordance with law.
Costs of this appeal will abide the result.

W a i .MSLEY J . I agree.

S. M . A jip c a l allowed; casp renKtnded.
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CRIMINAL REVISION.

Before C. C. Gkose and Cuming J J.

BIKODE BEHAPJ NATH 192S

June iS ,

EMPEROH.*

Acctmil—Person called upon for security to be of good behaviour not an 
accusfi.d—Omission to eramim such jte"son after the close the 
prosecution case and before he is called vpon for hiis defence—
Irregularity—Prejudice— Criminal Procedure Code {Act V of 1S9S)
S3. 4 (o ) , i i o ,  117(3), 342 and 537.

Proceedings under Chapter VIIE of the Criminal Procedure Code 
are “ inquiries,” and not “  tviais." A person called upo» for security, uuder 
the Chapter, is not au '̂accused,’’' nor is he gnilty of any '^offence''’ 
as defined in s. 4(<?).

Jhoja Singh v. Queen-Empress (1), and Qusen-Emprm v. Mona 
Puna (2) distinguished.

* Criminal Revision No. 330 of 1323 against the order of P. Sen 
Deputy Magistrate, 24-Parganas, dated Marcli 10, 1923.

(1) (1898) I. L R. 23 f 'a lc . 493. ' (2) (1892) I. L R. 16 Bom. 661.
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1923 Section 342 of the Code does not apply to an inquiry under s. 117. 
The omission to examine the person called upon for security, at the 
close o f the prosecution case arid before he is called on to enter upon 
his defence, is not an illegality vitiating tiie conviction, but an irregularity 
covered by s. 537, when he has not been prejudiced by gtich omission.

Masahar Ali v. Emperor (1), distinguished.

U p o n  the receipt of a police report, dated the 
^i9th October 1920, Mr. P. N. Sen, a Deputy Magistrate 
at Allpore, drew up a proceeding against the peti­
tioner, under s. 110 (d), (e) and ( / )  oE the Code, 
requiring him to furnish security in  the sum of 
Rs. 300, w ith two sureties, each in  the lilce amount, 
to be of good behaviour for two years. The petitioner, 
in showing cause, filed a written statement denying 
the allegations in the police report. After a protract­
ed inquiry held subsequently he was bound down, 
-on the 10th Mnrch 1922, for the period, and under 
th e  conditions, stated above. H e did not furnish 
the required security, and the case was accordingly 
referred, under s. 123(^) o f the Code, to the Sessions 
Judge of the 24-Parganas. The Judge heard the 
reference and upheld the Magistrate’s order, on the 
'27th February 1923. The petitioner then obtained the 
present Rule on the ground of non-com pliance with 
the nrovisions of s. 342 of the Code.

IN D IA N  L A W  K EP0RT8. [VOL. L.

Bobu Manmatha Nath Mookerjee, for the peti­
tioner. The petitioner is an “ accused” w ithin s .342; 
■see JJioja Singh v. Queen Empress (2), and Queen 
Empress v. Mona Puna (3). The section appears 
under Chapter X X IV  which contains j>rovisions 
relating to all inquiries. Section 342 has been applied 
to summons cases, and the procedure under s. 110 
calling on a person to show cause is analogous.

(1 )  C.922) I. L. R. 50 Calc. 223. (2) (\896) I. L. R. 23 Calc. 4'J3.
(3) (189-2} I. L. R. 16 r,om 6fil.
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Further, s. 117 (2) makes tbe x̂ i’ocedure as to wan'anfc 
cases applicable to inquiries under Ciiapter V III, 
when practicable. It is quite practicable to examine 
such person nnder s. 342.

2Vie D eputy Legal Eem em hrancer (M r. Orr), for 
the Crown. My difficulty is the wording of s. 117(2). 
Except the framing of a charge, all the other proce­
dure under Chapter X X I  applies to the inquiry under 
s. 117. I am not in a position to say that s. 342 does 
not apply to such iu q u iry : Palaniappa Asart/ v. 
E m peror iV). ,

B ino db
B :e h a r i

ISTath

EuPEnoB.

1923

Ghose J. The facts of this case have been set out 
in  the judgment which m y learned brother is about 
to deliver, and it is, therefore, unnecessary for me to 
refer to the same again. 1 have gone through the 
entire record, and X am satisfied that there are no 
merits whatsoever iti the petitioner’s case.

A point has been t^ken tliat, inasmuch as the 
petitioner was not exam ined under the provisions of 
section M2 of the Criminal Procedure Code, sacii an 
om ission has vitiated the entire proceedings. I am 
not x^repared to extend the principle of the case of 
M asaliar A li^ , JSmp^iror {^) to inquiries under the pro­
visions of section 110. As far as I can see from the 
record the x^etitioner has not been x̂ i’ejudiced in  any 
way by the om ission to e.xamine him under the 
provisions of section 842, and I agree that to send 
the case back in order that the Magistrate m ight 
form nlly question him  under the' provisions of 
section 342 would be a farce. I, therefore, think that 
the present Rule should be discharged.

Cuming- J. The petitioner in this case, one Binode 
Behari Nath, has been ordered to’*furnish security 

(1) (1910) i. L. R, 3 i \Iad. 139. (2) (1922) f. L. R. 50 Gale. 223.



i‘.'23 {of his i'*'ood IjBhcivionr, under S6ctioii 110 read 'witb.
section 118 of the Criminal Procedare Code, by giving 

Behaei a bond liitiiself for Ks. oOO, with two sureties for 
PiS. oOO eacli, for two years by the Bapaty Magistrate 

E>ireBoii. Alipore. As lie failed to fariilsli the necessary 
C iw , J. seeiirlfcie.4 he has been ordered to suffer rigorous 

iiiiprisoiiiiieiii; for two years by the Sessions Judge 
atAlipore acting under section 123 of the Criminal 
Procedure Code.

The Rule has been granted on the ground that the 
petitioner was not examined, under section 312 oi the 
Criminal Procedare Code, at the close of the case for 
the prosecution and before he was called on for his 
defence. The petitioner contends that he is an 
accused person, that under the provisions of section 
117 of the Criminal Procedure Code, the trial should 
be eoB.ducted as a warrant case, and that, therefore, 
he should have been examined under vsection 342 at 
the close of the case for the prosecution and before 
he was called on for his defence. He contends, rely­
ing on the case of Masah r Ali v. Emperor (1), that 
this provision is mandatory, and so the trial is bad 
ill law. He does not contend that he has been in any 
way prejudiced by the omission. He frankly admits 
he has not, and on the facts it is clear he has not. 
He was defended by pleaders and put in a written 
statement. He contends, however, that in view of 
tli6 case of Mazahir All v. Empe7^or (1), tlie Court 
should go through the form of examining him before 
he is called on for his defence. Now the proceeding 
in which he was called on to give security was not a 
tm l. There is a distinction between a trial and an 
Inquiry.

'‘ Inquiry” includes every inquiry other than a 
trial conducted by a Ma.gistrate or Court under the 

(i)  (1922) I. L II 50 Calc, 223.

IXDIAK I>A\V EEPOIiTS. [VOL. L .



CriiiiLiial Procedure Oode seet-ioii A-:)). Now tbe 5̂23 
Code describes tbese proceedings under Gliufjrer TUT binode 
as “ iuqiiiries.” All through the Chapter the expres- 
sioiiused is “ inquiry see espaciallj section 117 (2). *

When the Code refers to a trial it uses the word 
■“trial” (see Chapters XX, XXI, XXII and XXllI, ll’kisg J. 
with special reference to section 241, section 251, 
seclion 260 section 2B2 and section 267). It is clear,
1 think, therefore, that these proceedinĵ K iindcr 
Chapter VIII ai-e “ inquiriesand not “ trials.”

The petitioner lias contended tliat the person 
called on to j];ive seciiritie.'j under Chaptei' Y III is an 
accused person. The expression ‘'accused’' is no­
where defined in the Code. It is to be noted that 
Bowliere in Chapter Y III is the person called on to 
give secnrities either iinder section 106, section 107̂  
section lOJ and vsection 110 referred to as an accused 
person.

In the Chapters XYIII, XIX, XX, XXI, XXII, 
and XXIIC, which deal with trials and inquiries 
preliminary to commitment lor trial, the expression 

accused ” is always used to denote the person 
proceeded against. P /u m d  f a c ie  then\i person proceed­
ed against under Chapter YIII would not appear to be 
an “ accused” person as the expression is used in the 
Criminal Procedure Code.

The petitioner would rely on the case of Jhoja 
Singh V .  Queen E m p re s s  (1), which followed Queen 
E m p re s s  v. Mona P u n a  (2). In that case tlie learned 
Judges held that “ accused” meant a person over 
whom the Magistrate or Court was exercising |nris- 
dictioii. With great respect to the learned Judges 
it would seem that such, an iuterpretation would lead 
to somewhat startling results. For instance, a witnep 
who is compelled by a summons or a warrant to 

( ! )  1896) I. L. R. 23 Oalc. 493 (2) (1892) I L. R. 16
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fi'tr lii.s beliaviour, under section 110 read with
i i ^ E  ■'^petion 118 of the Oriiiiiiial PfDcedare Code, by giving
BiiiBi bond liimseif for Ks. SOO, with two sureties for
' " " f E s .  300 eacli, for two years by the Deputy Magistrate

E>.u'f.ivw.. at Alipore. As lie failed to fiirnisli the necessary 
Ci’KisG j,  seeiiritieB lie has baeii ordered to suffer rigorous 

imprij^oiiiiieiit for two years by the Sessions Judge 
at Alipore acting under section 123 of the Oriininai 
Procedure Code.

The Rule has been granted on the groiiiid that the 
pefeitioaer was not examined, under section 5i2 o! the 
Criminal Procedure Code, at the close of the case for 
the prosecution and before he was called on for his 
defence. The petitioner contends that lie is an 
accused person, that under the provisions of section 
ilT of the Crioiinal Procedure Code, the trial should 
be co]).ducted as a warrant case, and that, therefore^ 
lie should have been examined under section 342 at 
the close of the case for the prosecution and before 
he was called on for his defence. He contends, rely- 
iag on the case of Maeah r AH v. Emperor (1), that 
this provision is mandatory, and so the trial is bad 
ill law. He does not contend that he has been in any 
way prejudiced by the omission. He frankly admits 
he has not, and on the facts it is clear he has not. 
He was defended by pleaders and put in a written 
statement. He contends, however, that in view of 
tlie ease of MciBahir All v. Emperor (1), tlie Court 
slioukl go through the form of examining him before 
hî  is culled on for his defence. Now the proceeding 
in which he was called on to give security was not a 
trial. There is a distinction between a trial and an 
inriutry.

‘‘ Inquiry” includes every inquiry other than a 
trial conducted by a Magistrate or Court under the 

(1) (1922) I. L B. 50 Calc. 223.
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Oriiiunai Procednre Code (see section iik)). Now tlio 
Code describes these proceedings under Chapter VIII 
as “ iiiqiiines ” Ail through the Chapter the expres­
sion used is ' ‘ inqiiiry see erfpecialij section 117 {2).

When tiie Code refers to a triul it uses the word __
t r i a l ” (see Chapters XX, XXI, X X II and  X X III, toMSNti J. 

w itli spec ia l re fe ren ce  to sec tion  241, sec tio n  251, 
sec tio n  260 sec tion  262 a n d  sec tion  26?). It is c lear,
1 think, therefore, thut these proceeding's niider 
Chapter Y III are “ inquiries” and not “ trials.”

The petitioner has contended tliat the person 
called on to give securities urider Chapter Y III is an 
accused person. Tlie expression “ accused’ ' is no­
where defined in the Code. It is to he noted that 
nowhere in Chapter YIII is tlie person called on to 
give securities either under section 106, section 107̂  
section lOJ and section 110 referred to as an accused 
person.

In the Chapters X Y III, X IX , XX, XXI, X X II, 
and XXin, which deal witli trials and inqniries 
preliminary to coniinitnient lor trial, the expression 
^•accused” is always used to denote the peivson 
proceeded against. Primd facie then'a person proceed­
ed against under Chapter YIII would not appear to be 
an “ accused” person as the expression is used in the 
Criminal Procedure Code.

The petitioner would rely on the case of Jhoja 
S in g h  v. Quee)% Empress (1), which followed Queen 
Empress v. Mona Puna (2). In that case the learned 
Judges held that “ accused ” meant a person over 
whom tlie Magistrate or Court ŵ as exercising juris­
diction. Witli great respect to the learned Judges 
it would seem that such an. iaterpretation would lead 
to somewhat startling results. For instance, a witness 
who is compelled by a summons or a warrant to api 

(S) 1896) I. L: B. 23 Cab. 493 (2) (1892) 1 L. R. 16 Ba
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l'J23 before a Coiut and then ^?ive evidence is clearly a 
person over whom the Court is exercising jurisd iction , 
and so n witness would be an “ accused” person, and 
no oath could be administered to liim. Be that as 
it may, the learned Judges were there considering 
the question as to whether such a person should be 
considered as an accused person for the purpose o f 
section 340, and, strictly speaking, they decided 
nothing more. The ruling cannot be held to lay 
dow n that for the purposes of section S-l’J a person 
called on to give security is an accused person. 
Looking also at the w ording of section 342 itself it 
would seem very doubtful if the expression “ accused'^ 
covers the case of a person called on to give security. 
Snb-section (S) states that the answer he gives may 
be put in evidence against him in any other inquiry 
in to or trial for any other oiEence, and so presupposes 
that an accused person is a person accused of  ̂ an 
offence. Offence is defined in  section 4 (o) as an act 
or om ission punishable by  an y  law. A  person 
called on to g ive  security cannofc be said to be a 
person accused of an act or om ission punishable by 
law.

Speaking for myself, I have grave doubts whether 
a x^erson proceeded against under Chapter V III  is 
an accused person.

The petitioner has, however, relied on section 
117(2), w hich  provides that, 'where the order requires, 
security for good behaviour, the inqu iry  shall, as 
nearly as may be practicable, be conducted in the 
m anner prescribed for conducting trials and recording 
evidence in  warrant cases, except that no charge 
shall be framed. It has been held in the case of 
^^amhar A lt v. E m peror  (1), that in  a trial the 
tri^silon to examine the accused before he is called 

(1) (1922) I. L.'R. 50 Calc. 223.



on. for his defence is an illegality, tlie provisions of 1923
tte  section 312 being mandator3^ W ithout expressing 
any opinion as to the correctness or otherwise of this Behaw
raUnf?, I am not prepared to extend its principle to '
inquiries under section 110. The ob|ecti of the 
examination of the accused is to give him an oppor- CuMma 
tanity of explaining any circiimstances which may 
appear against him in evidence. In the present case 
the petitioner was defended by pleaders, and he put 
in a written statement. He himself admits that he 
has not been prejudiced in any way by the omission to 
forniaiiy examine him. In such circumstances to send 
back the case in order that the Magistrate might, 
formally question liim would be an elaborate farce.
He would say, and here I speak from experience, that 
he has nothing to add to his vprilten statement, and 
any attempt to question him would be stigmatized 
as cross-examination. In my opinion the omission 
to examine formally the person called on to furnish 
security is an irregularity curable under s.ection 537.
In the present case tiie petitioner admits that he has. 
been in no wise prejudiced by the omission, and so 
clearly it cannot be said that the omission has caused 
a failure of justice. I  would discharge the Rule.

E. H. M.
Eide discharged.

YOL. L.] CALCUTTA SBKIES. dm


