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BROJESWAR DUTT.*

Appsal~~Duty of Apjiellaie Court io dispose of an appeal on the merits when 
the (ippellmi does yiot ajjpear—Criminal Procedure Code {Act V of 
1S9S) s. 423—Procedure.

Under s. 423 of tlie Criminal Procedure Code the Appellate Court is 
buunci to go tlirougb the record of the trial Court and to dispose of the 
appeal OQ tha merits, and cannot dismiss the BCinae merely for default ia, 
appearance of the app<i!laiji or liis pleader.

On tlie 3Isfc Juauary, 1923, the petitioners and 
otkers were convicted by an Honorary Magistrate at 
Nowgong, iinder s. 841 of the Penal Code, and 
sentenced to fines, and, in default, to simple inipii- 
soiiuient. Tliey thereupon appealed to the District 
Mugistrate of Rajshahi who sent for the record and 
fixed the 2nd March for the hearing of the appeal. On 
such date neither tiie petitioners nor their pleaders 

In Court, and no application lor adjournment was 
filed by them. The appeal was accordingly dismissed 
lor default. The petitioners then obtained the present 
Siile.

Bahu Phanindra Lai Maitra^ fo r the petitioners, 
lljid e r  B. 423 the District Magistrate was bound tio 
peruse the record and determine whether sufficient 
gitm iids had been made o u t for iaterfering. He 
could Dot d ism iss the appeal o n ly  to r  default of the

® t'riiniual Kevisioo No. of 1923, agaiiiHt the crder af the District 
Miigi.sirate of Rajshahi, dated March 3, 1923, coufiftniug tlie order of the 
H o n o n iry  Magistrate of S îwgoug, dated Jan. 31, 1923,



accused or lii.s pleader to appear uiid iirmie tlie 1923
C'dSii'. B a jk u m c ip  S in g h a  v. T in c o w ri M a^ in ud dP  \ D, g_̂x£i
Ramlolvd Dumdh v. Emperor (2; jind Queen- Miedha
Einpress y. Polvpi (3). BaojEŝ rAK

Mr. A m tf AH (with him Bahu Durga Charcin 
FiOij Ohoii'dlmrii), for t'he opposite party did not press 
tlie point.

G h o s e  and Cuming J J ,  In this case it u[)pears 
that, after the appeal in the lower Court had been 
proseiitedi the records were called for by the Magis
trate. On the 2nd March 1933, after the records hud 
arrived, it bein̂ - the date of the hearing of the appeal, 
the appeal was taken up for bearing'. On that date no 
one appeared in snpport of the appeal on behalf of the 
appellant, and no application for adjoiirnnient was 
filed. The learned Magistrate thereupon dismissed 
the appeal. Under the proYisions of section 423 of 
tlie Criminal Procedure Code it was incimihent upon . 
the learned Magistrate to go through the record and 
to dispose of the appeal on the merits. He could not 
dismiss the appeal merely because there was default 
in the appearance of the pleader for the appellant.

In this view of the matter, the Eale is made 
absolute. The matter is remitted to the learned 
Magistrate in order that he may re~hear the appeal, and 
dispose of the same in accordance with the terms of 
section 423 of the Criminal Procedure Code.

E'ule absolute.
E. H. M.
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