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x4.HMED ALI SAKDAR 1823

V. Maij 23,.

EMPEROR.*

Bad—Power of Sessions Judge to grant bail to a person called uprm
lo furnish semnly pending the disposal of a reffinnce—Criminal
Procedure Code (Aei V r f  IS0S\ ss. 123 (.2). 493.

T h e provision?; o£ s. 498 o f  tlic C rim iaa l P;uceLliirf C o 'ie  are pa rticu iarly  
w ide, and the Sessions Ju d g e  has p ow er  thereujjcler t o  ailnnt t o  a  
perBOu w h ose  case has been  refevre'l ui tier s. 12B (2 ) ,  p en d in g  tiie  hea ring  
o f  ths re fe ren ce .

Smile : 'Tiie Sessions has, lui'ler s. 123(5) nf the Cude, power to 
reviseihe order under s. 118, and he mn\ grant bail, juat as, in the 
analogous case- uf an appeal, the Appellate Conrt can release the aeeiised 
on bail

The petitioners were ordered by Mr. J. 0. Diittj 
Subdlvisional Oflicer of Comilia, on the 23rd April 
1923, to execute a bond in the sum of Rs. 500, with 
sureties, to bo of good beliaYiour for two years, 
and the proceedings were submitted, under s. 123 (2) 
of the 0:)de, to the SesBioos Judge of Tipperah. On the 
24th the Judge recorded an order releasing the peti
tioners on baii. On the next day, however, after 
hearing the Public Prosecutor, he cancelled the order, 
holding that he had no jurisdiction to make it. The 
petitioners thereupon moved the High Court, ■ and 
obtained the present Rule.

Moulvi Mahomed Nurul Hu,q Ghoimlhri}, for the 
petitioners. The Judge has power to grant baii under

^Criminal Miscellaneous No. CO of 1923, â ’ainst tl>e order of 
H. 0. Stark, Ssssioas Judge of Tipperah. dated April 25, 1923.
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tJie wide terms of s. 49S of the Code. If the petitioners 
had been convicted ot an offence the Judge could have 
released them on bail In this case tlie Judge has 
power to revise the order under s. 118, and he can, 
therefore, grant bail.

The Biputy Legal Renmribrancer {M r. Orr), for 
the Grown. It seams reasonable to allow bail but 
I s’lould like, at the same time, to place before 
the Court the view taken by the Sessions Judge. 
Reads the order of the 25th April.

G-hose and Cuming JJ. The present Rule was 
issued caliing upon the District Magistrate of Tipperah 
to show cause why, pending the hearing of a Refer
ence by the Sessions Judge of Tipperah under sec
tion 123, clause (2), of. the Code of Criminal Procedure, 
bail shoald not he granted to the petitioners to the 
satisfaction of the District Magistrate.

It appears that certain proceedings were taken 
against the petitioners under section 110 of the Code, 
and an order against the petitioners was made under 
section 118, As the petitioners were nnable to furnish 
the securities demanded, the proceedings were the a 
laid before the Sessions Judge of Tipperah for orders 
under section 123. The petitioners urge that, pending 
the hearing ot the Reference under section 123, sub
section (2\ they should be admitted to bail. The 
Sessions Judge was of opinion that, having regard to 
the provisions of section 123, sub-section (5), he had 
no power to admit the petitioners to baii.

How, the provisions o! section 498 of the Orimiual 
Procedure Code regarding admission fco bail are parti- 
ciilariy wide, and it is pointed out in the section 
itself that a Court of Sessions may in any case direct 
any per.son to be admitted to bail. There are no 
words in section 123, sub-section (2) controlling the



very wide provisions of seccion 498. If  a persoti lius 
been coavicted and lius appealed, lie can apply for AifJiioTALi
bail fco tlie Sessions Judge. In  the present case, as an SAgDAR
order has been made under sectioa l i 8  against the Emplbor. 
petitioners, siicii uii order u  liable, in the circum s
tances stated, to be revised by the SessioJin Judge 
iiiider the provisions of section 123, siib-sectioii (2).
Ill Oblier words, the Sessions Judge may or may not 
confirm the order passed by the, Magistrate under 
section 118, and it stands to reason that, it in the ease 
of a person who is convicted and who has preferred 
an appeal, bail is allowable, bail can simihirly be 
allowed in the case of a person against whom an order 
has been made under section 118 and wdiich order is 
liable to be revised by a Sessions Judge under the 
provisions of section 123, sub-section (2). At any 
rate, in oiir opinion, there is no reason why any 
restriction should be placed upon the wide provisions 
of section 498. In this view of tiie matter we think 
the Sessions Judge had power to admit the petitioners 
to bail and we, accordingly, send the matter bact to 
the learned Sessions Jadge in order that he may deal 
with the matter o! the application for bail in the 
light of the remarks made above.

E. E. M.

Buie absolute.
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