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Rent— Bengal Tenancy Act (VIII of 1885)s. 52—~d4dditional rent for ezcess
land—COnus of proving land in excess of avea oviginally It —* drea fur
which rent has been previcusly paid,” meaning of.

Ou the mere proof that a tenant’s rent has beeu calenlated at come date
in the past on the supposition that his holdivg is of a certain size, a
coutract cannot Lo inferred that he is liable at any thoe to re-assessment
apon the actual area.

When a letting upou the basis of a measurement s proved, the tenant
has primd facie to show that the reut was a consolidated rent for all the
fand within specific boundaries, but in the absence of such proof the mere
production of dakhilss, mentioning areas and rafes of rent of differeut
classes of land, does not suffice to throw any onus on the tenant,

Gouri Pattra v. H. R. Reily (1) followed.

Akbar Ali v. Hera Bili (2) and other cases on the subject reviewed
and explained.

SECOND APPEALS by Maharaju Sir Manindra
Chandra Nandi, the plaintiff.

The plaintiff instituted two suits against two
tenants for recovering arrears of rent at an enbanced
rate on the allegation that the tenant-defendants had
tak en possession of additional land in excess of their
holdings and were paying rents below the prevailing
rates. It wasalleged by the plaintiff that the tenants

* Appeals from Appellaie Decrees, Nos. 2325 and 2420 of 1920,
against the decrees of Satish Chandra Bose, Additional Subordinate Judge
of Muldah, dated June 12, 1920, affirming the decres of Kiran Chandra
Mitra, Munsif of that place, dated Aug. 15, 1919

(1) (1892) . L. K. 20 Cale. 579.  (2) (1912) 16 C. L. J. 182,
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of the mahal had, at one time, agreed to get their
lands measured for assessment of proper rent and that
under the provisions of section 91 of the Bengal
Tenuncy Act (VIII of 1885) such measurement had been
made and settlement given to most of the tenants on the
basis of it; that the defendants, however, had refused
taking such settlement and the plaintiff had therefore
to bring the present suits. All these allegalions were
denied by the defendants; the Court of first instance
as well as the lower Appellate Court disallowed the
claim for enhancement but passed a decree for arrears
of vent at the admitted rate ; the plaintiff then appealed
to the High Court.

Babu Dwarkanath Chakravarti (with him Babue
Hemendra Nath Sen, Babu Ram Charan Mitra, Babu
Ram Chandra Mozumdar and Babu Sirai Kumar
Mitra), for theappellant. The plaintiff was entitled to
increased vent: the dakhilas and the karchas mention
the areas and the rates of reut: the defendants had
agrecd to pay enhanced rent for excess land. Moreover,
the land has been improved into a better class and the
plaintiff is entitled to share in the profits,

No one appeared for the respondents,

RaNKIy J. These two second appeals (2325 and
2420 of 1920) avise out of two snits for increased rent
(1184 and 1495 of 1918) brought by the Maharaja of
Kasimbazar against Kaulat Sheikh and Lagnu Mandal
respectively. The plaintiff claimed additional rent
for excess area and also enhancement of rent on the
ground that the rate of vent hitherto paid was lower
thun the rates prevailing in the locality. The Munsiff
of Malda disallowed both claims and appeals to the
Additional Subordinate Judge of Rajshahi have been
dismissed by him with costs.
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In Kaulat’s case the tenancy has hitherto stood as
comprising an aren of 1 higha ¥ cottabs § chittaks
beuring w juna of 14 annas O ples. The plaintif
claimed that this should be found to be a tenaucy of
2 bighuas 1 eottah bearing a jama of Rs, 2-12-74.

In Laguu's case the tenaney has hitherto stood as
of 10 bighas 15 cottahs bearing a jama of Rs. 1586
The plaintiff claimed that this should be 13 bighas
15 cottuhg 1 chittak at a jama of Rs. 26-13-Y,

The plaintilf’s case s that the whole of Kaulat's
land is now mulberry land and the whole of Laguu’s
land is now orchard. That the land originally settled
with Kaulat was partly molberry land but chiefly
paddy land and that of Lagnun was mulberry land.
The plaint sets forth the “ prevailing rates” per bigha
as these: paddy 14 annas, mulberry Rs. 1-5-8, and
orchard Rs. 1-15-2.

The plaintiff’s claim is for the years 1322-4 -in each
case. The first ground of claim was that the tenants
had agreed to his demand in or about 1321, Apart
from proof, with or withont the aid of a custom, of a
term in the original contract of tenancy that the
tenant should hold at a vent varying from time to
time according to the gquality or user of the lands, this
ground of claim is in the present case quite untenable
and the findings of the Courts below are in no way
incorrect. I see no proof of bond fide dispute and the
compromise thereof as affording consideration for an
agreement as to excess area or as justifying an
enhancement of rent contrary to section 9. The
landlord claims by agreement to have got all he can
possibly claim.

Phe question of the original conditions of the
tenancy arises also when the plaintiff's claim to altera-
tion of rent for excess area is considered under seec. 52
The difficulty here is the plentiful lack of evidencs,
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Save that the holdings were not in existence in 1266
the only evidence which is of use to the plaintiffs is the
mention of the areas in the karchas on the back of the
dakhilag. In Kaulat's case there seem to be eight of
such endorsements the earliest being 1311, In Langu’s
case there seem to be three only the earliest being
1320, The details are as follows :—

Kaulal's case.
Mulberry land—T7$ cottabs, rate per bigha Rs. 1-5-9,
total Rs. 0-8-3.
Crop-bearing land—1 bigha L cottah, rate per bigha
Rs. 0-6-0, total Rs. 0-6-6. Totul rent Rs. 0-14-9.

Lagm’s case.

Mulberry land—10 bighas 13 cottahs, rate per bigha
Rs, 1-4-7, fotal Rs. 15-6-0.

These are short particulars wristen on the back of
rent receipts: nothing more. The question is how
much can he distilled from them and in answering
that question they cannot be treated as though they
were the vital words in the operative part of a written
instrument of tenancy.

There is no evidence that the lands were oviginally
settled, or at any fime re-settled, after any measure-
ment. There is no evidence that the tenants have
overstepped any previous boundaries. There is no
evidence that any waste lands lay adjacent to thege
Iands. There is no written instrument creabing or
re-atlirming either tenancy; no mention anywhere of
bounduries or that the land was within certain boun--
daries,

The learned Subordinate Judge has dismissed the
plaintifi’s claim by reason of the insufficiency of his
own evidence. He hag not dealt with or relied upon
any evidence for the defence as to this matter. The
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qaeation, thervefore, is whether on the face of the
dakhilag he was hound to infer such conditions of
tenuncy ax wonhd entitle the plaintilf to succeed: and
if not whether he has properly applied the luw i con-
sidering the problon.

The respoudents, whe seem to be smull cultivators,
have not appeared to contest these appeals but we
have had the great advantage of an argument by Bubu
Dwarkanath Chakravarty on behalf of the appellant,

The Courts below have heen led to their conclu-
sions by a consideration of Gouri Puttrd’s case (1)
This ease has often heen followed and so far as I know
hay never heen dissented from in this Conrt. The
facts ws they appeured to Prinsep and Beverley J7T,
were these: Areas were gpecified in rent receipts and
zemindari papers. There was no proof that the lands
had ever been measured until recent proceedings
noder Chapter X had resulted in o weaswrement, The
holdings were very old holdings. There wag no trace
of auy sort of deseription by boundaries. There was
a cunstom under which remlissions of rent had been
granted for fallow land. T cannot find from the report
that the rent receipts showed the total rent as worked
out by applying o certain rate to the area given:
otherwise Gouri Pattra’s case and the cases now under
consideration appear to me to he alike in all material
respects.  The decision was that the laudlord bhus to
prove that there is an escess: that he does not prove
this unless he proves what avea of land was originally
let. This involves proof of the terms of the original
settlement and whether it was by any and if so by
what process of meusurement. The statement of area
in a dakhila does not prove measurement: it does not
prove that the land originally let was in fact so many

(1) (1892) L. L. R. 20 Cale. 579.
68
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highas : it does not prove or disprove that the subject-
matter of the contract was a definite or ascertainable
tract of land.

Surja Kanta v. Baneswar (1) repeats that the land~
lord must prove “ for what quantity of land the defen-
“dant is paying rent’. Rajendra Lal v. Chunder
Bhusan (2) is a decision addressed to the question of
the ferminus @ guo. It holds that the landlord must
prove the area of the tenure at its inception—not the
area of the land at some intermediate stage after fluvial
action may have lessened it but the area with refer-
ence to which the rent bad been assessed or adjusted.

Leaving aside the case of Ralan Lal Biswasv.
Jadw Halsana (3) where there was a finding that the
tenant was holding the same lands without any varia-
tion in the boundaries, the case of Rajkumar v. Bam
Lal Singh (4) reaffirmed the principle that even if it
is proved that the original rent was settled with refer-
ence to a quantity of land let out as distinct from the
case of a consolidated rent for land within specified
boundaries—even then, the landlord must first prove
what the original area was and with reference to what
standard thatarea was determined. For this purpose
a statement of areas in zemindari papers and rent
receipts was held insufficient. In Lakht Narain v.
Sri Bam Chandra (5) we come across a case where the
lundlord was able to prove measnrenent at the incep-
tion of the tenancy according to a known standard
and that the rent was assessed thereon. The kabuli-
vats mentioned the area as well as the rent. I do not
gather that they mentioned any boundaries. In these
circumgtances (I understand the decision to lay down)
the onus was on the tenant to show that the rent was

(1)(1898) I T. B. 24 Cale. 251, 255 (3)(1905) 10 C W. N. 46.

(2 (190136 C. W, ¥. 318, (4) (1807) 5 C. L. J. 538, 541,
(5) (1911) 15 C, W. X, 921,
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a congolidated rent foy wn area within specified bonnd-
avies: otherwise excess ares was completely proved.
This case dones not affivm that there is a presumption
against the rent being o consolidated rent apart Drom
the circumstances proved in that cuse. Indeed the
two cases previounsly citea (10 G W, N 46,5 C. L. L
538) seem to show that there is no initial presumption
either way,

In Akbar Ali v Hira Bibi(1)it was proved thatin
1801 the lands had been measured and that the rents
had then been adjusted at the old ratesaccording to that
meagurement. Some years later upon a remeasures
ment it was found that the measurement of 1801 had
been very badly done and had much nnderstuted the
areas. It was held in second appeal thai the finding
that in 1501 the rents had bheen adjustéd according to
that measurement excluded the thoery that the parties
intended to settle such and such a piece of land be the
arca what it may. The case was, therefore, held to Le
such that © the area for which rent has been previ-
“ously paid ” was less than the area actually occupied
at the time of the claim, though the area actnally
occupied was the same throughout.

This deecision was not apparently intended ag
narrowing the rale in Gourd Patira’s case (2). Never-
theless it marks a certain change in the current of
authority. In Akbar AI’s case (1) the tenants were
clearly intended to go on oceupying their holdings as
they stood in 1501, For these holdings the rent was
miscalculated because the area was undermeasured.
The phrase of Banerjee, J., in Rujendra v. Chander (3)
by which he paraphrasesthe words of section 52 is cited
but apparently without reference to its real intention.
“The area with reference to which the rent previously

(1)(1912) 16 C. L. J. 182. {2) (1892) I L. R. 20 Cale. 579,
: (8) (1901) 6 C. W. N. 818,

ManpAL.
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3

“paid has been assessed or adjusted ” meant the area
of the tenure as originally created as distinet from the
arex of any intermediate yeav in which the size of the
holding may have been lessened by fluvial action. The
vhole point of Gouri Pultra’s case (1) was thal a rent
receipt might very well show that, upon a rough esti.
mate that the land was of such and such a size, a rent
of so much may have heen imposed and uccepted, hut
anlegs there was a measurement and an assessment
on the basis of weasurement there was no presump-
tion that the land was not an ascertained tract of a
gsize differing from the area stated. The statute
savs* the aven for which rent has been previously
“paid”. [ think it quite possible that it means
that, Prima  fucie section 52 would seem to be
concerned with eases of alteration of area, not miscal-
culation of area; nor isifeasy to suppose that it in-
tended to provide an exceptional form of relief against
mutual mistake, I find it difficult to think of the tenant
in Akbur Alfs case (2) saying or meaning “I will
“take so many bighas be the actual piece of land what
“it may”, though there is no difficulty in seeing that
the rents were readjusted according to the measure-
ment. What the bargain was is this “ Now at last we
“Loth know what the extent of my land is: we agree
“to it and we agree that for it Tshall pay you so much
“per bigha being 10 rupees.” Still there was a mea-
surement and an intention to pay aceording to actual
aren. ,

Now Akbar 410 case (2) was followed by Dhru-
pad Chandra v. Hari Nath (3). The facts were in
dispute but as found they were these: There had
been a measurement to which the tenants were parties
in 1237 and a chitta of that year recorded them. It

(1) (1862) L L R, 20 Cale. 579.  (2) (1519) 16 C. L. J. 182.
(3)(1918)22 C. W. N.
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was invariably consalted whenever a fransfer took

1923

place. A rent roll was prepared from it in 13N yuupm

giving the ares and annual rent. The area as there
recorded guve exact and minute quantities ranning to
karas and krantis. The area at the time of suit was in
excess. There was thus proof of actual measnrement
and it was held that the Lurden lay upon the tenant
to prove that the rent was a consolidated one for an
area within specified boundaries. In saying quite
correctly that it wus not for the landlord to prove
how the excess avea came to be held, the Subordinate
Judge made a remark that it must be due either to
encroachment or to erroneous or fraudulent measure-
ment on the previous occasion. The case seems to
bave raised no new question of law and no question
whatever as to the correct presumption in the absence
of any proof of measurement. But Richardson J.
states two ways as open to a landlord, generally
speaking, to prove a increase in “the area for which
“rent has been previously paid”. The first is the
simple case where he proves that the tenant has
overstepped original boundaries. The second is hy
proving that the rent was fixed at a rate per unit of
area and that “in fuct and substance the agrecment
“yyas that the tenant should pay at that rate for all the
“land of which he was put in possession according to
“its true area” and by fnrther proving that the exist-
ing rent is less than the rent pavable under such
agreement, This is the reasoning upon which the
learned vakil {or the appellants chiefly insists in the
present cases. Now a landiord who can prove such a
contract is entitled to additional rent by virtue of hig
contract and without the aid of any statutory provi-
sion. No doubt a landlord anxious to-bring jungle
and waste lands into cultivation may well muke such
a contract. It accords well with prﬁﬁtive notions of
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yent us a share of the produce. There have been
times when cultivating tenants were hard to get.
Moreover, I do not doubt that many holdings now
hemmed in by land-grabbing neighbours were origi-
auily taken on some sach terms,  Still these ave the
very conditions with reference to which the very old
holdings in Gowrd Patira’s case (1) were considered,
When all is said, it can hardly be true throughout
Jengal today that on the mere proof that a tenant’s
rent has been calewlated at some date in the past upon
the supposition that his holding is of a certain «ize a
contract can be inferred that he is liable af any time
to re-assessment upon the actaal area. This is to read
the Act into the contract: not to apply the Act to the
contract. How farsuch a view may take us is T think
well illustrated by the Patna case Maharaja Kesho
Prasad v. Tribhuan (2). < The jamabandi of 1272 if
it vecites a certain rent for a certain area at a certain
rate per bigha is evidence of a contract and the learn-
ed Judge must take that evidence into consideration
with the other evidence in the case and determine
whether the tenancy was created on a consolidated
rental. The landlord may ask the Judge to find on
the strength of the jamabandi that the original
eontract was that the rent would vary with the area.
f apon a consideration of the evidence adduced by
the landiord the Judge declines to believe this and he
finds thut notwithstanding the jamabandi and the
rent-receipts the tenant bas succeeded in showing
that the original jama was a consolidated one then the
landlord cannot succeed. And again “ In my opinion
it is not incumbent upon the landlord to prove that
there wus an actual measurement or thut there has
heen a practice of measurement”.  Now whatever may

(a8 LL h 20%01110. 570. (2) (1917) 2 P. L. J. 276.
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be thought of the decision in dkbar A3 case (1 it is
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clear that nothing was then inferved in the absence of Masioes

proot of measurement. Measurement was proved in
the cuses of Lalkuhi Narain (2) and of Dirupad
Chandira (3). Chatterjead. in the Full Beneh case of
Nilmant Kar v. Sali Prosad Garga 4) hoth at the
beginning and the end of his judgment seews to meto
re-uffirm the law of Gowrd Pattra’s caze (5), Itake it to
be the settled rule of this Court that when a letting
upon the basis of & measurement is proved the tenant
has primd facie to show thut the rent was a consolidat-
ed rent for all the land swithin specific boundaries bhut
that in the absence of such proof the mere production
of such dakhilas as those now in evidence does not
sulfice to throw uny onus on the tenant. The position
then is simply that the landlord has failed to estab-
lish the fact of excess area because he has failed to
show with suflicient certainty what the area in fact
was for which the rent was originally reserved.
There i3 no reason whatever forbidding a landlord
from proving if he cun, a contract of the nature indi-
cated in Darupad Chandra’s case (3) but entries of area
and rate in dakhilas or jamabandis do not suffice to
prove this by themselves in the absence of further
material throwing light upon the original conditions
of a holding whose origin is beyond the reach of direct
evidence.

The remaining question is as to whether the plain-
tiff is entitled to enhancement of rent. The only case
made as to this rests upon the allegations that the
tenant Kaulat has converted or improved paddy land
into mulberry land and that Lagnu's mulberry land
has been made ovchard. The plaintiff appears to have

(1) (1912) 16 2. L. J. 182, (8) (1918) 22 C. W. N. 827,
{2) (1911) 15 C. W. N. 921. (4) {1920) 1. L. R. 48 Cale. 536.
(5) [1892) 1. L. B. 20 Calec. 579,
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c¢laimed for the higher cluss of land at the prevailing
rate therefor in each case. The learned Subordinate
Judge has held it to be inequitable to grant enhance-
ment as all the cost and labour of the improvements
had heen borne by the tenants. No doubt as an abs-
traet and universal proposition applicable to all cases
and Lo all eivenmstanees there is room here for qualifi-
cation or for criticism. A tenant may, for example,
have been so overpaid for his labour by its result that
part of the latter should be attributed after a certain
time to the land whereon he laboured. I see no
ground for thinking that in these cases the learned
Judge was called apon by the evidence before him to
deal with apy sensible case made by the landlord to
that effect.  For all that appears, the suggestion of
such a theory now 18 quite in nudbibus. It is to be
presumed that the Courts below are well aware that
enhuncement of rent is equitable ov inequitable in all
the circumstances of each cage and the fact that as in
duty bound they indicate the general considerations
that weigh with them, in no way warrants the con~
clusion that their discretion was not properly
exercised upon the facts before them.

fnmy judgment these appeals fail and shonld be
dismissed.

Bregnaxe J. Tuagiee,

A8 WA, Appials dismissed.



