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Ancwsod—Eramination of a:cusell —Duty of the Magistrate to eramine aeens-
ed after the crows-eeamination and re-ecaminatisn of the prosecution
witnesses n @ warrant case—Eramination of the accused only :lf{er
the examination-in-chief of the proseculion witnesses, wot a compliance
wilh the Iwwr—Criminal Progeduve Cide (Aet T oF 1808), 5. 312,

The word * examined,” ins. 342 of the Criminal Procedure Codde, inelndes
cross-examination and re-examination. The omisgion to examine the acou-
sed after the cross examination and re-examinution of all the prosecution
Witnesses vitiates the trial and conviction,

The exumination of the aceused, only after the examination-in-chisf of
the prosecution witnesses, is not a compliance with the provisions of s 312,

Re-trial dirccted from the point at which the examisation wnder 5. 342
shonld have taken place.

Ox 31st May 1922, one Gour Gopal Mukherjee lodg-
ed a complaint, under s. 500 of the Penal Code, ngainst
the petitioner, and the tr'al came on before S. C.
Mitter, o Deputy Magistrate at Hooghly. The com-
plainantand five prosecution witnesses ware examined-
in-chief ou the 7th July 1922, Five other prosecuation
witnesses were examined-in-chief on the 20th, and the
examination of the accnsed took place on the gsame day.
On the Tth August o charge was framed, and the cross-
examination commenced. The accused was not exa-

mined after the close of the cross-examination. He

was convicted, on 18th September, and sentenced to
a fine. ‘

*Crimival Revision No, 262 of 1923, against the order of 8, €. Mullick,
Sessions Judge of Hooghly, dated Jan. 10, 1923,
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The cuse wits heaed before Buekland and Cuming JJ.
who differed in opinion, and their Lordships delivered
the following dissentient jndgments :(—

Broreann J. The puint fovolved in this Rule has come before
the Conrt weently on several ocenstons, and it arises upon the interpreta-
G to be given to sretion 342 of the Criminal Procedure Code. The
eomplainant and five witnesses fur the prosecution were examined-in-chief
o the Tt July 1922, On the 20th July 1922 five other witnesses for the
prosecutivn wore exumined-n-chicf.  The acensed was then examined under
geetinn 342, On the Tth Augnst a charge was framed.  No further witnesses
for the prosecution were examined-in-chief, hut on that and on subsequent
dates the witnesses for the prosecutivn were sross-examined.  On the 18th
September six wituesses for the defence were examined. The question is
whether or not the obligatory examination of the accused under section 342
of the Criminal Procedure Cade should have taken place after the witnesses
far the proseention had been cross-examined.

Tt has been submitted to us that, inasmuch as there was no examina-
tion of the accnsed ander that seetion after the witnesses for the prosecn-
tior had buen cross-esamined and before he was called upon to enter upon
his defeuce, the provisious of the section have not Lecu complied with, In
point of fact the aceused was examired after the witnesses for the prose-
ention had leen examined-in-chief and before be was called ou for his
defenee,  But the cuntention is that the word  examined " in section 342
includis cross-gxaminations, and that, in eon-equence, the provisions of the
sectiny have been contravened.

We have been referred generally to recent decisions of this Court
apl partienlarly w0 the judgment in Mazahar Ali v. Emperor (1)
s whith the learved Chief Justice, referricg to the words of the
seetion, said @ That must mean after the wituesses for the prosecution
¥ have been examived, and after the cross-examination and re-examinations
“if any, of such witnesses, for ovdinarily the ncunsed is not called on for
¥ hiis defence until the case for the prosecution is closed.” I do not under-
stand thal by this it iv nevessarily mesnt that the word “ examined
inélndes cross.examination and re-examioation if any. It seems to me
that the decision is based npon broader grounds, for a few lines earlier in
the judgment T find 1t stated = Tu wy judgment it is clealy indicated in
* that part of the section that the time at which the Court shall question
*the aceused geverally on the case is afier the prosecution case is come
" pleted aud before the acensed person is called on for lis defence.” *

(1) (1922 1. 1. R 50 Cule, 223,
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I agree with this couclusion, aud 1 dusiee to state iy censons with
reference to the procedure lail down in Chapter XX1 for the trial of warrant
cases, Section 252 provides fur the exmmination of the compliinant and of
witnesses for the prosecution in the firgt instance, As reganls them 1§ s
¢pen Lo the defence to eross examine them, if they ehonse to du s, as they
are called or to reserve the cross-examination untit the opportunity provid-
ed later. When those witnesses have heen examined, or at any previvas
stage of the cace, which means before they have all been exumined, tie
Magistrate under section 254 is entitled to frame a charge in wiiting
against the accused. The charge is then read and explained to the accused,
and he is asked to plead to it. Then, if he does not plead guilty or has to
be tried, the accused is given an opportunity of eross-examining the
witnesses for the prosecution whose evidence has already been taken,
and after those whoas he desires to recall fur that purpose have buen cross-
examined and re-exmwined, they are discharged. Nest the evidence of
the remaining witnesses for the prosecation is taken, and after cross-exa-
minatisn and re-examination they too are discharged. There the cuse
for the prosceution ?1()9(?5, and it is at that stage and before the avcused is
called upon to enter cn his defeuee, which is the next stage, that the
obligatory examination of the accused under section 342 should take place.

There may, therefore, be cases where all the wituessses for the prosecu-
tion are’ examined bLefore a charge” is framed, and they are only cross-
examined thereafier, and cases where additional witnesses are called for the
prosecution after a charge has besn framed.

With regard to trials in which sueh additional witnesses are called for
the prosecution, in my opinion, which [ might have to reconsider if the
point directly arose for decision at any further time, such additional
witnesses for the proseeution should be cross-esamined and re-examined
one by one as they are called.  Ag regards witnegses called before a charge
is framed an opportunity is provided to them for eross-examination, but
there is nu such provision as regards the additional or remaining witnesses
for the proseeution.  Feilure to observe this procedure is one source of
ervor with regard to questioning the prisoner under section 342 of the
Criminal Procedure Code,  Butif the additional witnesses for the prosecution
are examined-in-chist, cross-examined and re-examined one by oue, then,
as a matter of course, it will fullow that the stage at which the Court shall
question the aceused generally on the case will be after the prosecution
ease is complete and before the accused is called on for his defence, and
no question can possibly arise as to whether the word ‘‘examined™ in
seotion 342 does or dees not include the word “ cross.examined”,

In cases, however, where no additional witnesses ara called after a
charge has been framed, errors in the observance of section 342 are even
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ware freguent.  As to these cases the procedure laid down, even if followed
with tiie utmost precision, does not lead with the same directness to the
point, of which sight caunot be lost, at which the obligatory questioning of
the accused ruust take piace. The reason for this is that if the accused
is questioned after the witnesses for the prosecution have been examined-
in-clief, but befcre they are eross-examined, and also, uf course, before he
has been called on for his defence, the terins of the section, so far as they

require him to be guestioned *

after the witnesses for the prosecution have
““been examined and before he is called on for his defence,” have been
complied with unless the word “examined” is held to include * cross.
‘““examined”. But this is not ali that the section says. The words quoted
indicate that the accured is to be questioned at least after all the witnesses
for the prosecution have been examined-in-chief, and T know of no case
where it has been argued that the section is not contravened if witnesses
for the prosecution are examined-in-chief after the accused has been
examined, and he i3 not again questioned before he is called on for his
defence. The rection also provides that the accused shall be questioned
“ generally on the case,” and to hold that to question him before the
witnesses for the prosecutivn have been cross-examined is sufficient is to
lose sight of 1his very important phrase. TFor it may well be that circum.
stances demanding explanation have been elicited by the cross-examination,
aud, whether that is 8o or mot, it cannot Dy any stretch of language be
siid that to question the accused for the purpose of ¢nabling him to explain
the examination-in-chief bat to give him no opportunity te explain any or
even ouly a part of the cross-examination of the witncuses for the pro.
secution i8 to question himm generally on the case. This reasoning applies
equally to cages where additional witnesses for the prosecution are called
after a charge bas been framed, but for reasons which I have given its
application to such cases should be unnecessary.

For thete reasons [ am of opinion that in all cases, whether additional
witnesses are: called after a charge has bren framed or not, the obligatory
examination of the accused, under scction 342, should take place after all
the witnesses for the prosecution have been examined and cross-examined
and before he is called on fur his defence.

Befure 1 conclude I should say that iy judgment is not intended, by
such general ovservations as I have wmale, to suggest that, where in his
Jiscretion the Judge or Magistrate rightly permits a witness or witnesses
for the prosecution to be ralled or cross-examined after the accused has
been called on for his defence, a further examination of the accused under
this section must take place. The section only deals with an obligatory
examination of the accused before Le is called on for his defence, and should
any such question arise hereafter the point will then have to be decided.
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Tu my judgment this Rule shenld be made absolute, and the order of
the trial Court, dated the 15th November 1922, should bo set aside and the
trial should be reswmmed by the Magistrate from that point at which the
obligatory examivation under gection 342 should have taken place.

As my learned brother digsents, the case will bave to be referred under
section 429 of the Criminal Procedure Code.

Cuminag J. I would discharge tuis Rule, The Gnle was granted oo the
ground that, in the absence of examination of the petitioner according to
the mandatory provisions of section 342 of the Criminal Procedure Code, the
conviction ¢f the petitioner cannot De austained. From the body of the
petition it appears that it is alleged that the provisions of the section wers
not complied with in that the accused person was not examined after the
cross-examination of the prosecuticn witneases, and it would sppear from
the order sheet that thiz was go. It appears that after the examination
of the prosecution witnesses-iu-chief the accused was examived, and the
srosecution witnesses were subSequently cross-examined. In my opiviour
and with great respect to the learped Judges who decided the case of
Mazakar Ali v. Emperor (1) this was a sdfficient compliance with
the provisions of the section. Section 342 states : ‘‘ For the purpose
“ of enabling the accused to explain any circumstances appearing in the
“evidenco against him, the Court may, at any stage of any enquiry
“or trial, without previvusly warning the accused put such questions
“to him as the Court considers necessary, and shall, for the purpose
“aforesaid, question him generally on the case after the witnesses for
“the yrosecution lave been examined and before he is cailed on for his
“defence.” As I read the section the expression * examined ”’ meuns
examination.in.chief, and does not inclade cross-examination or re-
examination of the prosceution witvesses. A perusal of the Code will
show that the Code apparently coutemplates three distinet stages in the
examination of the witness—his examination, his cross-examination and bis
re-examination—and where the Code uses the expression * examined " in
section 342 16 seems to me that the Code intended to refer to examinatiovt
and not necessarily to cross-examination or re-examination ; in other words,
the expression '‘ examined,” as set out in section 342, does not include
cross-examination or re-examination. My reasons are these. Consider for
instance the sections dealing with the trial of warrant cases,

Section 252 provides that the Magistrate will hear the complainant and
take all the evidence which may be produced in support of the prosecution.
After taking their evidence the Magistrate examined the accused under sec-
tion 2863. The Magistrate may then either discharge him or frame a charge.

(1) (1922) L L. R. 5U Cale, 223,
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Thee: ciarge cotld be franed pieviously st any stage nuder section 254, but ag
goun as the charge is framed the aecased is called on to cross-examine the
witnesses for the proseention who have already beeu examived.  They are
thes re.examined, if necessary, and discharged  The remaiving witnesses
for the prosecution ure then examiuwd, cross-examined and re-etamined.
The neeused thew is called ou toeater on hisdefence. Section 257 provides
fur the aceused recalling and cross-examining prosecution witnesses after
he lias vutered on Lis defence.

It will Le notieed that the different stage, examination, cross-examina-
tion and re-exsanination, way take place at different times. These seetions
set ont the procedure to be followed fn warrant cases, aud after section
953, which alone providas for the examination of the accused, no mention
whatever s made of such examination, No doubt the Code contemplates
in cerlain cases further witnesses for the proseeation being examined after
the charge, sud reading seetion 342, which is in the general provisions for
trials, the accused must also be examined aftsr these witnesses have been
examined in order that he may explain anything that way appear against
hiw in their evidence, Now, if the object of the examination is to allow
the aeeused to explain anything which may appear against him in the
evidence of the prosecution, there would be no necessity to examine him
after the cross-esamingtion for the object of the cross-examiuation is, I ‘
anderstaud, to destroy the evidence for the prosecution and in itself to
explain away facks which might appear against the accused. I am, there-
fure, of opinion that the expression “ oxamined ” in section 332 refers to the
examination-in-chief of the prosecution wituesses, and does not inclade their
ctoss-examination or re-examination, and that, therefore, in the presest case

the reguirements of the Cude have been complied with.

Owing to this difference of opinion, the case was
referred to Rankin J.

Rabi Narendra Kumar Bose (with him Babu
Jugnessur Mazumdar), for the petitioner cited the
decision of Runkin J in Pramatha Nath Mukerjee v.
Einperor (1).

Babu Bebendra Nath Mandal for the opposite
party.  The words * before he is called on for his
defence,” in section 342, really mean “ heshall be asked

(1) (1928) L L. R. 50 Cale, 521.
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whether he is guilty or has any defence to make ” in 1923

3 29 ¢ P 1% 13 ] D
section 235, and are not equivalent to the words “called g, vinma
upon to enter upolr his defence” in section 256 and the Cuarrenize

. . . s . V.

similar expression in section 289. The Code uses the gopg Gorar
word “examination ” in contra-distinction to * ex- MUKHERIEE.
amination and re-examination”.

Babu Narendra Kumar Bose, in reply, referred to
8. 137 of the Evidence Act.

RANKIN J. In this case the accused person was
standing his trial in a warrant” case on a charge
under section 500 of the Indian Penal Code. After the
prosecution witnesses had been examined-in-chief, the
accused was questioned generally cn the case by
the Magistrate. Thereafter cross-examination of the
prosecution witnesses took place, and the objection
now under consideration is this: that section 342
of the Criminal Procedure Code, was not complied
with, a3 after the cross-examination of the prosecution
witnesses the accused was not again examined gener-
ally on the case in terms of the section. The view
taken by Mr. Justice Buckland, following the decision
in Mazahar Ali v. gymperor (1), was that in those
circumstances the provigions of section 512 had not
been complied with: the requirements of the section
being that, after the witnesses for the prosecution
have been examined in the sense that the examina-
tion, cross-examination and re-examination have
concluded, the accused is entitled to the advantage
of being called upon to explain any matter against him.
Mr. Justice Cuming has taken the view that, upon
the wording of the scction, the words “after the
witnesses for the prosecution have * been examined”
do not mean more than that the witnesses for the
prosecution have been examined-in-chief.

(1) (1922) 1. L. R. 50 Cale. 223.
67
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1393 To begin with, in this reference, the learned vakik
D”;;:\,m for the complainant has drawn my attention‘ to
CoarienEe gections 253, 255 and 289 of the Code of Criminal
GQU‘;;V;‘(’;’_‘,L Procedure, He has contended that the words of
MunBEREE gection 349, “and before he is called on for his
ases J. “defence”, mean the same thing asthe expression,

“he shull be agsked whether he ig guilty or has any
“ defence to make”, and that they do not mean the
same thing as the words in section 256 where it says
that the accused ** shall then be called upon to enter
*upon his defence and produce his evidence.” In like
manner he distinguishes the language of section 342
from the concluding words of section 269 “the Court.
“shall eall on the accused to enter on his defence.”
Now, it is quite true that the phrase * before he is
“called on for his defence” is slightly different from
the phrase “called on to enter upon his defence,” but
in my jundgment they mean exactly the same thing,
and the reference ut the end of the fitst sub-section of
section 342 is to the sume point or to the rame matter
as is dealt with at the end of the first sub-section
of section 236, Section 235 deals with plea The
guestion is not one of calling on the aceused for his
defence, or of entexing upon s defence, but only of
agcertaining whether there is any defence or not. If
there is a plea of guilty, it will not be necessary to
hear Barther evidence for the prosecution. In most
cases the stuge in the case pointed out by the first
stb-gection of 253 will not immediately be followed
by the accused person entering on his defence or
being called npon for his defence, but will be
followed by the prosecution proceeding to prove their
case,

The next point taken is that if one looks at various
sections of the Code, one will find that examination,
crosg-examination and re-examination are used in
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contra-distinetion to one unother. [tis however, quite
clear that cxamination-in-chief, eross-examination.
and re-examination are different sub-species of what
is called more broadly *examination.” A witness iy
said to be “examined” when the whole process has
been completed. In this connection I will refer to
section 231 of the Code. Itseems to me thatit is quite
clear that the word “examine” is there used in the
larger sense, and that it would cover cross-examination.
In the same way it seems to me that the {rame of section
342 must be considered. A particular stage of the trial
is indicated by suying “after the witnesses for the
prosecntion have been examined and before heis called
on for hisdefence”. Does that mean thatthe witnesses
for the prosecution have he:n completely heard and
finished and the evidence for the defence is about to
begin, or does it mean that the witnesses for the pro-
secution have been part heard—have been examined-
in-chief, and that at any time during the succeeding
stages, but before the accused is called on to enter on
his defence, the accused is to be examined by the
Court. In my judgment the end of sub-section () of
section 342 indi.ates a perfectly definite stage, namely,
after the prosecution case ig finished and before the
defence case is begun. It ig difficult in a long Code
to maintain a special meaning for ordinary English
words, and in section 342, just as in section 231, the
word “examine ” is to be taken, in my judgment, in
the ordinary English sense in which it covers all
kinds of examination including cross-examipation and
re-examination. The language of section 137 of the
Indian Rvidence Act shows the primary meaning of
the word because it says that the examination of
a witness shall in some circumstances be called
examination-in-chief, in others cross-examination, and
in others re-examination.

DiparaxTa
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For these reasons I wm of opinion that the judg-
ment of Mr. Justice Buckland and the order proposed
by him is right. and the judgment of Mr. Justice

o, . . . o .
Goup Grzan Cuming dissenting from it ought not to be upheld. I

MURHLRIEE.

Nlaskix J.

propose in this case to make the same order as
My, Jostice Buekland proposed to make, namely, to
make the Role absolute, to set aside the order of
the trinl Court and divect the trial to be resumed
by the Magisteate from that point at which the
examination under saction 342 should have taken
place.

B OH. M. Rautle absolute.

APPELLATE CIVIL,

Before Mookerjes and Bunkin JJ.

RAJENDRA NARAIN CHOWDHURY
.
SATISH CHANDRA CHOWDHURY *

Jurisdiction of Cinil Court—Partition of o definite portion representing o
specified share of u revenue-paying estate in Assam—Assam Land and
Revenve Begulation (I of 1886) ss. 96, 154,

Where the queation fur decision was whether the plaintiffs could sue in
& Civil Court for o partition of « defirite plot of land corresponding to a
speeified share of a revenue-paying estate in Assam :

Held, that a Civil Court had jurisdiction to try such a snit and effect
partition aud that section 154 of the Assam Land and Revenue Regulation
did uot operate as a bar,

Cazes un the sulject reviewed,

APPEAL by Rajendra Narain Chowdhury, the
tlefendant No. 3.

® Appeal from Original Decree, No. 207 of 1920, agaiust the decrec of
Kali Prosanna Sen, Subordinate Judge of Sythet, dated June 1, 1920,



