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(AND CONSOLIDATED APPEALS).
[ON APPEAL FRON THE HIGH COURT OF CALCUTTA,)

Contract~—S8ale of erpectancy—Agreement o transfer on possession vesting
— Transfer of Property Act (IV of 1882), 5. 6 (a)—dgreement ** dis-
covered to bé void"— Recovery of money paid— Acerual of cause of
action—Indian Contract Aet (IX nf 1872), s. 65.

A contrast by a Hindu Lo self immovable property to which he is tie
then pearest reversiouary heir, expectant upon the death of a widow in
poseession, and to transfer it upon possession aceruing to him, is void.
The Transfer of Property Act, 1882, 5. 6 ‘a), which forbids the transfer
of expectancies weuld be futile if a contract of the above character
wag enferceable.

Sr i Jaganuada Raju v. Sri Rajak Prasada Rao (1) approved.

The time at which such an agreement is *‘ discovered to be veid,” so
that a cause of action to recover the consideration arises unders. 65 of
the Indian Contract Act, 1872, in the absence of special circumstances,
8 the date of the agreement.

Harnath Kunwar v. Indar Bahadur Singh (),) distinguished.
Judgment of the Qigh Court affirme.

CONSOLIDATED APPEAL (No. 10A of 1921) from a
judgment and three decrees of the High Court in its
appellate jurisdiction (April 22,1921) affirming decrees
of the Court in its original jurisdiction.

The three suits giving rise to the consolidated
appeal were brought by the appeilent in the High

® Present : Lorn SumNER, LOrD Pmituisors, Siz Jouy EDGE and
Mr, AMEER ALL

(1) (1915) 1. L. R. 39 Mad, 554 (2) (1922) I. L. R. 45 AN, 179 ;
L. R. 50 1. A. 69.
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Court against the respondents severally in the follow-
ing circumtances :—

Gopal Lal Seal, a Hindu, governed by the Daya-
bhaga, died childless in 1902 leaving two widows aud
five nephews, including among them the three respond-
ents. After his death a will was propounded by
which the greater part of the property of the deceased
was devised to his nephew, including the respondents.
That will was pronounced by the High Court to be
a forgery.

On May 7, 1908, while an apptal to the Privy
Council was pending, the appellant and the respohd-
ents severally entered into agreements now sued on.
These agreements were to the same effect, and it is
sufficient to refer to that with the first respondent.
In consideration of payments of Rs. 300 a month,
which the appellant had been making to the respond-
ent and agreed to continue, the agreement provided :
“I, Gour Mohan Mullick. shall convey in your favour
whatever rights 1 have to the estate of Gopal Lal Seal
deceased (that is to say, rights under the will or rever-
sionary rights) immediately upon the same being
established.” It was further provided that if the
appeal failed, the respondent within three months of

-getting any share of the property would sell to the

appellant for the consideration already stated; also
that if the widows of the deceased should relinquish
their life interest, either jointly, or severally, or sell
the same to the appellant, then the respondent becom-
ing owner of a share by inheritance would wirhin
three months transfer it to the appellant.

The appeal to the Privy Council was dismissed in
1909.

One of the widows died in 1917, and in 1918 one of
the respondents brought a suit against the otf v
widow claiming the property, and the parties to that
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suit entered into a compromise whereby the nephews
obtained half the entire property in equul shares.

The appellant by his plaints in the present suits
claimed a convevance from each of the respondents of
the sharve which he had received, orv alternatively to
recover the sum advanced te him. The respoudents
by their written statements pleaded (inder alic) that
the agreement was void and inoperative in law as being
for a transfer of an expectancy.

Four issues arising upon that pleading were tried
as preliminary issues by Greaves J., the trial of the
remaining issues, which included iszues as to the
plaintiff’s alternative claim and whether it was barred
by limitation, stood over.

The learned Judge held that the agreement was
void and the suit for specific performance not main-
tainable.

That decision was afirmed on appeal by Mookerjea
and Fletcher JJ., the remaining issues not being tried.

De Gruyther K. C. and Abdul Magid, for the
appellant, I the agreement was unenforceable the
appellant nevertheless wuas entitled under s. 65 of the
Indian Goutract Act to recover the money which he
had advanced, Whether that cause of action wus
barred by limitation depends npon when it was
*discovered 7 that the agreement was void; that date
may have been later than the date of the agreement:
Harnth Kun var v. Indar Bahadur Smgh (1). If
necessary the snit should be remitted in order that
evidence may be wlduced on that question. Dut it is
submitted thab the property having come to the hands
of the defendant the agreement is enforceable. Sec-
tion 6 (a) of the Transfer of Property Aet prohibits
merely a transfer of an expectancy, but does not

(1) (1922) L L. R. 45 AIL 179 ; L. R 50 T, A. 69.
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probibit anagreement to transfer one ; there is nothing
in Hinda luw which prohibits an agreement of that
uatire, and ios validity is recognized by the Contract
Act: Bam Nirunjun Singh v, Prayag Singh (1),
Pindiprolu Scoraparajy v, Pindiproln  Veerabha-
dradie 9. Bililvo Parshad Sahw v, Miller (3),
Colehrovke's Digest, Bk 1L, ch. 2, s 1 (25) 27);
Indian Contract Act. 1872, . 32, Transfer of Property
Aet, 88205 54 Sri Jagannada Rajuw v, Sri Rajoh
Presade Bao (4) was wrongly decided.

Sir George Lowndes K. (' and E. R. Raikes, for
thie respondents in the first two appeuals.

The judgment of their Lordships was delivered by

LORD SUMNER. 'Three points have been argued on
these appeuls, one by Mr. De Gruyther, the leading
entngel for the appellant, and two cthers bv Dr. Abdul
Muajid, the junior coansel.

The plaintiff, the present appellant, had agree-
ments with three persouns, who are the respondents,
anly twa of whom however appear by counsel, under
which he parported with great elaboration to purchase
from them their expectations under the will of their
ancle, or alternatively their rights as his nephews
expectaut upon the termination of the surviving
widow'y rights in the property of the uncle, and
atwong mauy other purposes, which are recited in this
agreement, for which advances ave agreed to be made,
one, and apparently the principal one, was that an
wpprsal might be prosecuted ultimately to His Majesty
i Couneil for the purpose of establishing a will which
the deceused was said to have made. Unfortunately
their Lordships, uilirming the decision in the Court

(3 {1E8 ) L LR 8 Cule, 188, 145, (8) (1904) L L. B. 81 Calc. 667,674,
(2) (190T) L. L. R. 80 Mad. 486,492, (4) (+015) I T, B. 39 Mad. 554,
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below, found thut that will was a forgery. That
therefore reduced the expectations of the three
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respondents to their interest in the property after the Menax oy

widows’ rights should come to an end. and as & matter
of fact after a time one widow died and a comprontise
was entered into with the approbation of the Court
in respect of the rights of the other widow, the effect
of which was {o accelerate the time when the nephews
became entitled to the inheritance.

In the present suits in India the trial Judge stuted
eleven issnes. The first four of those issues were
argued and dealt with by him. The poini in subs-
tance upon which thoss four issues turned was whether
or not the agreements were illegal or void on the
ground that they dealt with an expectancy. The
remaining seven issues were not dealt with by the
learned Judge. An application was made to him that
he should pronounce a decree giving eilect to his
determination of the first four issues, which he declin-
ed to do upon the ground that there remained some
igsaes in the case which had not been dealt with, one of
then, for example, being an issne whether the plaintiff
was entitled to a refund of the amounts which he had
in fact paid or any of them, and another whether
his rights were barred by limitatien. The present
appellant was advised that his best course was to
obtain an immediute decree upon the fourissues, which
had been dealt with and appeared at that time to be
the only substantial ones, in order that he might
prosecute his appeal to the High Court, and ultimately
to His Majesty in Council, und he therefore elected to
abandon =all the other issues, whatever they might be;
in fact, he never called any evidence in support of them,
and a formal order was mude upon his petition dispos-
ing of them all in that way. We are told, and very
likely it may be so, that at that time the advice was
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Luirgely influenced by the consideration that it was
still thought to be an opea question before their
Lordships whether, apart from the Transfer of Pro-
perty Act, it might be held competent to these heirs,
aecopding to the ordinary Hindu law, to contract to
trausfer, and ulitmately to transfer their expectation,
suceh as it was, and no doubt, if that was the real point
of the litigation. it was worthwhile to abandou minor
points in ovder to get that issue determined. Between
the time when the decree was asked for and obtained
and the present time there has beel u decision of their
Lordships’ Board in the case of Harnath Kunwar v.
Indar Bahadur Singh (1), and althongh, as it appears
to their Lovdships, it simply restates what had
frequently heen stated belore, the appellant now
recognizes that the last word has been said, so far as
he i+ concerned, abont the possibility under Hindu
Liw of such un interest being transferved.

Under these cireumstances an application was made
to their Lovdships by Mr. De Gruyther to allow the
petition which had been presented to the High Court
to be veealled, and the decree that was made upon that
petition to be sef aside and so to allow in some shape
or form discussion, if not proof, of the remaining
issnes in the case, the objeet being to show that there
were or might be, eircumstances in which it possibly
couldt e held that the time of the discovery of the
illegality of the contracts was not the time when the
contracts were made and the parties knew the law or
must be presumed to have known it, but at a later
dute (what date their Lordships are not exactly told).
It was wrged that, if such circamstances eould be
suggested here, a view similar to that which the Board
took in the cuse above mentioned might be taken in
favour of the present appellant also. In that case,

(D (9D LL.B 45 A 179 ; L. R 50 1, A. 69,
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Lhowever, there weras special circumstanees, wholly
different from thogs in the present case. circumstances

wwhich were proved in evidence and were suflicient for Muway Loy

their Lordships to act upon and to enable them to say
that the discovery in the case was later than the date
of the contract itsell. There has been no suggestion
anywhere in the course of the present proceedings
that any such facts occarred as could alter the view
which must normally be taken of the meaning of the
word ‘‘discovery” and of the time at which that
discovery must be held to have occurred. Not ounly
80, but it was by the deliberate act of the appellant
himself, for considerations which at the time were
very likely wise considerations, that he closed the
door to any investigation of that issue at all. Their
Lordships are content to dispose of the first point by
saying that the additional issues cannot be gone into
now and that upon the face of the matter the appenl
maust be dealt with upon the question whether, either
under the Transfer of Property Act or under the
Hindu Law applying to parchuses of expectations of
inheritances, there is any ground upon which these
contracts can he supported.

Dr. Abdol Majid has developed these points, and his
points appear to be two, setting aside for the moment
the Transfer of Property Act, upon the ground that it
deals with an actual transfer or conveyance and not
with a contract to travsfer. It is contended thaf there
is nothing in the reason of the thing to prevent two
parties, who are concerned in the way in which these
parties were concerned, from entering into a contract
for the faturve sale of future expectations, It is
admitted that there is no authority to be found any-
where which gupports the view that such o contract
is possible, and it is admifted thab there is authoriby
in India to the contrary, the auathority in question
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heing 8ei Jaganunda Bajw v, 8rio BRajal Prasada
Baoil). which so sutisfied the learned Judge at the
trial that he expressed his assent to the reasoning,
withont fnrther diseussion. and the High Court in its
turn was satisfled also, The veasoning of that deci-
sion may well be summed up first in a quotation from
the judgment of Wallis C. J., and secondly, in a
quotation from that of his colleague. Tyabji J. The
learnud Chief Justice says (25: *Oun this question,
“looked at apare from anthority. I should not enter-
“iain any doubt, as it seems futile to forbid sach
“gransfers of expectuncies il contracts to fransfer
“them are to be enforeed as soon as the estate falls
“into possession. In these circumstances it seems
“to me that it is onr duty to give effect to what we
»consider plain provisions of our statute law instead
“of following a course of English decisions which
“would appear to have been based, from the very
*firgt, on o regard for long established practic e rather
“than on principle. and to have failed to commend
 themselves to Lord Eldon.”

Then Tyabji J. says (3): “The Transfer of Property
»Act does not permit & person having expectations of
- succeeding to an estate as an heir, to transfer the
*expectant benefits; schen sucl a transfer is purported
“to be made an attempt iv in effect made by the two
*persons to change with each other their legal posi-
“tions, and an attempt by the one to clothe the other
“with what the Legislature refuses to recognise
“as rights. but styles as a mere chance incapable of
~being transferred. It would he defeating the pro-
= visions of the Act to hold that though such hopes or
“expectations cannot he transferred in present or
" future, a person muy hind himself to bring about the

(U3 Q9B L L0 B3y Mado 854 (2) (1915) L L. R 30 Mad, 554, 558.
(3) (1915) L. L. R, 39 Mad. 059,
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“same results by givivg to the agreement the form of
“a promise to transfer not the expectations but the

“{puits of the expectations, by saying that what he ¥+

“has purported to do may be deseribad in ditferent lan-
“ouage from that which the Legislature has chosen
“to apply to it for the purpose of condemning it
“When the Legislature reluses the transaction as
“an attemph to trunsfer a chance. it indieates the
“truoe aspect in whieh it requires the transaction to
“be viewed,”

Their Lordships think that they are only following
out numerous other pussages which have been referrved
to in earlier judgments of this Board when they
accept that reasoning and that conclusion. It is
impossible for them to admit the common sense of
maintaining an enactment which would prevent the
purpose of the contract, while permitting the contract
to stand aga contract, orto see how by appealing to
s. 65 of the Indian Contract Act or to the nature of
the bargain as a mere bargain de futuro, they could
uphold it as a contract when it is a contract to which,
not only must specific performance be refused under
the Transfer of Property Act, butas to which damages
can never be recovered, because the contract is nobta
performable contract until the rvealization of the
expectation occurs. ‘

There is another way in which the learned counsel
for the appellant puts the point—namely, that there
is here a contract wholly distinguishable from any
contract as to Spes successionis, because. after care-
fully providing for all eventualities, the documents
deal with the possibility of the widows, or one of
them, relinguishing their life intevests either jointly
or severally, or selling them to the reversionary heirs,
in which event from the date of the relinquishment or
sale, the heirs would become the present owners of
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the estate Dy right of inherites. T6 is suggested
!

1t this provision ought to be rend as relating to a
trausaction with strangers, embedded in the middle
of o much longer contract with the parties to this
appeal and relating to their hopes of inheritance;
in other words, that it should be treated as though
it reaeds  Parther, if wo can obtain by pnrchase from
tatal strangers to the family a portion of our late
wncle’y property. then we undertake to sell it to you
on the sume terms as those upon which we have
undertiken to sell onr spes suceessionis.” It is not
necessary to diseuss how far such a contract might be
supportable, becaunse it is quite plain upon the
docwments that this is not sueh u contract, and
therefore the point, ingenious though it is, is suffi-
ciently dealt with by dismissing it.

‘The result, therefore, i that on all the points the
appeuds fnil.  As they have been consolidated in India
and bhefore their Liordships there will be one set of
costs only, and the two successful respondents who
appear by connsel will get thut set of costs, and
their Lordships will humbly advise His Majesty
avcordingly,

Solicitors for the appellant:  Chapman Walker &
Shephard.

Saticitors for the vespondent: Watkins § Hunter.
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