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b y  one side sh ifted  th e bnrd.en of p ro of on  to th e ’ 
oth er side and I  do n ot th in k  it  is  correct to say's 
th at th e y  requ ired  th at th is  th ird  ite m  o f p roof m u st  
a lw a y s  be g iv e n . So in th e v ie w  1 tak e of th at case, 
the fin d in g s  of fact recorded b y  th e learn ed  Ju dge  
of the C ourt o f a^>peal b e lo w  are su fficien t to  sh ow  
th at the p la in tiff  is entitled, to sa y  th a t th e fa m ily  
of F a k ir  S in g h  w as g overn ed  b y  the sch ool of M ita k -  
sbara  la w , fo r  he has g iv e n  th e n ecessa ry  p ro of of 
orig in  and practice. T h e  resu lt is th a t th is  second, 
^ rg u m e n t also  fa ils .

T h e  ap p eal is  a cco rd in g ly  d ism isse d  w ith  costs.

S t j h k a w a r d t  J. I  agree.
S. M. Appeal dismissed.
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R E F E R E N C E  UN DER  C O U R T  F E E S  A C T .

Before Moolcerjee J.

S A O H H I D A N A N D A  T H A K U R
V.

M A H E S  C H A N D R A  D A S .*

Court F ee— Bengal Tenancy Act { V I I I  o f  1883), s. 106, c l  3— Appeal 
from  decision under s. 105.

Where a court fee of annas eight only was paid by four tenants, who 
were tenants of one tenancy, in an appeal from a decision under s. 105 
of the Bengal Tenancy A c t :

Held, that the court fee paid was sufficient.
A stamp of annas eight is to be levied in respect of each tenancy, and 

not in respect of each tenant who may be one of a group of tenants hold
ing a particular tenancy.

Upadhya Tkahur v. Persidh Singh (1) referred to.
” Reference under section 5 of the Court Pees Act, 1870, in the matter 

of S. A. File No. 2540 of 1922.
(1) (1896) I. L. E. 23 Calc. 723.
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T h is  was a reference made b y  the Eegisfcrar of the 
Sigh Court, Appellate. Side, under section 5 of the 
Court Fees Act (VII of 1870) owing' to a dispute as to 
t-he ainouiit of court fee payable in regard to second 
appeal file Ko. 2510 of 1922; this appeal was preferred 
by four tenants from a decision under section 105 
of the Bengal Tenancy Act on paying a court fee 
of annas ei,i>iit only for the memorandum of appeal; 
the stump reporter reported that the court fee was 
iiisnfiicient- by rupee one and annas eight as annas 
eight should be paid for each tenant joining in the 
appeal; the vakil for the appellants contended tiiat 
annas eight should be paid for each distinct tenancy 
and not for each tenant, and the court fee paid was 
therefore sufficient; the Registrar made the following 
lefereiice:

“ la this case, the stamp rftporter reports that the court fee is insuffici
ent bv Be. 1-8. The appeal arises oat of a proceeding under section 105 
of the Bengal Tenancy Act, Under section 105(J) of that Act, every 
application under sab-sectioii ( i)  or sub-section (S) ghall, notwithstanding 
anything contained in the Court Fees Act, 1870, bear such stamp as the 
Goveniiaent of India may, from tiiii'3 to time, prescribe by notificatioa 
in the Gazette of liifiia. It appears that in the notiiicatioQ No. 2'254(f) 
publlshsd iii the Gazette of India, dated the 10th August I9l8, Pt. I, 
p. 1253, which superseded a previuus notification No. 322 S. R., dated tlie 
l9th January 1891 it was provided that a stamp of annas 8 should be paid 

p r  each tmiant making, joining or joined in the application. As regards 
the application in queatioB, four tenants have been joined. The vakil for 
the appellant submits that these foar tenants are tenants of one tenancy. 
Whether this be so or not, it seems to me that inasmuch as the mk 
framed by GovernnjBut requires a stamp of annas 8 for each tenant, it is 
St in necessary, on a literal interpretation of the rale framed by Governmeet 
for the Takil to put in deficit coart fee of Ee, 1-8. Aa, however, this is 
3 matter of general importance, I  submit the case to the Hon’ble the Chief 
Justice under section 5 of the Court Fees Act."

The matter was referred to Mookerjee J. for deci
sion.

Bctbu Aiul Chandra G-upia, for the appellant.
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B ahu Dwarka N ath O hakravarti and Babii 
Surenclm N ath Guha, for the Secretary of State,

M o o k e e j e e  J. The qaestioH w hich has been 
referred for decision under section 5 of the Court Fees 
Act, 1870, relates to the true construction of a rule 
framed by  the Governor-General in  Council with 
reference to section 105, sub-section (J) of the Bengal 
Tenancy Act, 1885, The rule directs that an applica
tion made under the section for a settlement of rent, 
during the preparation of a record-of-rights, in the 
Presidency o f Bengal under Chapter X  of the Bengal 
Tenancy Act, shall bear a stamp of eight annas, for 
each tenant making or joining or joined in the appli
cation. The stamp reporter has held that if the 
application relates to a single tenancy, w hich is held 
by a number of jo in t tenants, a stamp of eight annas 
must be levied in respect of each of such joint tenants. 
This novel interpretation of a rule w hich has been 
in existence for a quarter of a century is, In my 
opinion, clearly erroneous.

The rule in question must be read w ith para
graph P3, clause {4) of the rules framed by the 
Governor-General in Council on the 7th Decem ber 
1914. That rule is in these terms :

“  W ith  the consent of the Revenue oJQficer, any 
“ number of tenants occupying land under the same 
“ landlord in  the same village, may make a 
“ joint application for the settlement of rent, or 
“ may be joined as defendants in  the same pro- 
“  ceedings on a similar application by  the land- 
“ lord, provided that, if at any time it appears to 
“ the Revenue officer that the question between 
“  any two of the parties, of whom  one is so joined 
“ with others, cannot conveniently be so jo in tly  tried, 
“ he may order a separate trial to be held of that
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U'23 “ qnescion. or lie may pass vSiicii orders, in accordance
the Code of Civil Procedure for the joint or
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Thakuu

“ thmk fit.'
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Das. the case contemplated is that of ioinder of matters
„  "r"" relating to distinct tenancies in the same application;MOUSEBJEE

J. otherwise no special permission would have been
necessary, because if the application relates to one 
tenancy, which is held hy a number of joint tenants, 
all the joint tenants would be necessary parties to 
the ai^plicatioa. The history of this matter is set out 
in the judgment of a Full Bench of this Court in 
the case of (Jpadhya Thakur v. Persidh Singh (I). 
The rule for the levying of stamp duty which I 
have previously mentioned was framed with a view 
to modify the effect of the Full Bench decision. 
In my opinion the only construction which can be 
legitimately put upon the rule is that a stamp of 
eight annas is to be levied in respect of each tenancy, 
not in respect of each tenant who may be one of a 
group of tenants bolding a particular tenancy. The 
conclusion follows that adequate court fee has been 
paid on the memorandum of appeal which mast be 
registered accordingly.

(1) (1896) £. L, R. 23 Cafe. 723,

A. S. M. A.
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