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Hindu laic—Mitahshara-—Vi’hat is requirtd to he proved to show that a- 

fam ily  is gO‘“er}i((i ly  the M itakahara s'-hocL

For a family residing in Bengal to show that it is governed by the 
Mitakshara sc’uool tif law, it is not absolutely necessary to prove immigra
tion from tlie Nortli-West since the ejtablishment of the Dayabhaga 
system. Proof of origin of the family aad practice coDtinued after 
immigration is BufficicHt.

Pitambar Chandra Saha Chaxidhuri v. Nisikanta Saha (1) explamed.

Sbcoi Î) A p p e i l  b y  R am esli O liaiidra S in h a  a nd  
a n o ib e r , the defen da nts N os . ] and  2.

Tbe iacts of the case as stated in the plaint are 
briefly t h e s e : A permanent tennre standing in t i e  
name of Fakir Sinha under Bralimattar Haripur, 
bears a Jama of Es. 65-1 anna and of th is  jam a  
Rs. 2B-94 is payable to  on e  Amnlyanath Ohakra- 
barti, the eight, annas nishkar h o ld er , R s. 18-4 to  
the p la in tiff, the four aanas nishkar h o ld e r  a n d  
Rs. 184 to ths defendants Nos. 1 and 2, the remain
ing four annas nishkar holders. Fakir Sinha was 
goTemed by Mitakshara law and Ghumam Sinha and 
M oliiai Sinha became the owners of the permanent 
tennre by snrvivorsMp, They took loan from the

*AppeaI froDi Appellate Decree, No. 1026 of 1921, against the decree 
of Siireiidra Eriehna Ghosh, Subordinate Judge of Jalpaiguri, dated Dec. 21, 
1S20, affirming the decree of Girija- Bbusao Sen, Mucsif of that place 
dawil Sep. 19,1319.

( I )  (1 9 1 9 ) 31 C . L .  J .  5 2 .



plaintiff, but they being unable to pay off the loan, 9̂23
the plaintiff brought a moiiey-suit (suit No. 502 of eI ^ sh
1911) in the Court of the Second Munsif at Jaipaigiiri 
and got a decree, in execution of which he purchased 
the tenure on the 2ord April, 1912, and obtained tilABl
delivery of possession thereof through Court in due Bushse. 
course and was able to obtain recognition by all the 
CO-sharer landlords except the defendants Nos. 1 and
2 who refused to recognise him without payment of 
7iazar. The defendants Nos. 1 and 2 then instituted 
the coUusi"?e rent suit No. 703 of 1917 against the jpro- 
forrnci defendants, who had absolutely no right to and 
possession in the tenures, for their four annas share of 
rents for 1S20 to 1323 and obtained an ex parte decree^
They executed the decree -and sought to bring the 
tenure to sale on the 20th November, 1918. The 
plaintiff, thereupon, brought the present suit, disput*- 
ing the defendants’ right to bring the property to sale? 
the jote  in question being, as alleged, a permanent 
tenure and transferable without landlord’s consent and 
the transfer in favour of the plaintiff in execution 
of decree being binding and contending that the' 
pro-formA defendants^ had no interest in the tenure 
and were improperly made parties in the rent suit 
No. “03 of 191? and that this tenure was the subject of 
litigations between him and the pro forrnd defendants- 
and that if was established that they had no right to- 
the tenure and that it was he who had 16 annas right 
to it.

Defendants Nos. 1 and 2 contended inter alia that- 
Fakir Sinha was not governed by Mitakshara law and 
Grhumani and Mohini were not the sole heirs entitled, 
to the property and that even if they be found to be 
the sole heirs, the tenure or holding was not transfer
able and so it did not pass to the plaintif and they 
were not bound to recognise him as a tenant. It was

VOL. L.] CALCUTTA SEEIES. Sm



m UDlkl  ̂ LAW REPORTS. [VOL. L.

19-23 further coiiterkded tiiat if instead of Mitaksliara school,
Samesii tlie Dayabliaga scLiool be foiiud to rule, tlieu some of

Chasdba the ijTo-formd defendants (defendants Nos. 5 and 6 )

had iaterest along with G-humani and Mohini, that 
M o h amked this poiafc was correctly recorded in the settlement
iSoKHSH. Jfhatian and that the decree was not a fraudulent one 

and was not liable to be set aside.
The Court of first instance decreed the suit with 

costs against defendants Nos. 1 and'2, the plaintiff’s 
right to the jote m question being declared. The 
decree in rent suit No. 70o of 1917 was also declared 
to be fraudulent and not binding on the plaintiff. A 
perpetual injunction was made restraining the defen- 
daats Nos. 1 and 2 from executing the decree against 
the Jote.

On appeal by defendants Nos. I and 2, the judgment 
-and decree of the Court of first instance was confirmed.

Defendants Nos. 1 and 2 thereupon preferred this 
'.Second Appeal in the High Court.

Dr. Dwarhmiath Mitter (with him Bahii Semen- 
dranaih Basil), for the appellants. I submit 
.that the respondents have failed to discharge the 
burden which lay on them of establishing that they 
<\re governed by the Mitakshara school of Hindu 
law. Not only should the respondents establish that 
they immigrated from the proyince where the Mitak- 
shaia system pre-vails, they must go further and show 
that the immigration took place alter the introduction 
of the Bayabhaga system in Bengal. Jimut,avahana 
flourished in the 14th century. I rely on the decision 
in Pitambar Chandra Saha Chaudhuri (1). The 
parties being residents of Bengal, primd-facie they 
must be held to be governed by the Bengal school: 
Soorendranath Roy y. Heerammiee Burmoneah (2).

( l )  (1 9 1 9 ) 51 C .  L .  J .  52. ( 2 )  (1 8 6 8 ) 12 M o o . I ,  , A .  81, 90 .
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Bahu Braja Lall Chakra}>arti (w it h  h im  Babu 
Santosh Kumar Basil), fo r  th e  p r in c ip a l re sp o n d e n t. 
T h e  fin d in g  o f th e  fin a l C ou rt o f fa c t in  th is  case is  
th a t th e  d e sc e n d a n ts  o f F a k ir  S in h a  w e re  g o v e r n e d  
b y  th e  M ita k sh a ra  sc h o o l. T h e  case  o f Pifambar 
Chandra Saha Chaudhuri (1 ) h as th e re fo re  h a r d ly  
a n y  a p p lic a tio n . T h a t  case o n ly  la y s  d o w n  a p re 
s u m p tio n . T h e  fo rce  o f  th a t d e c is io n  h as b e e n  g r e a t ly  
w e a k e n e d  b y  th e  la te r  F a l l  B e n c h  d e c is io n  in  Rajani 
Nath Das v . Nitai Chandra Dey (2 ), w h e r e  fche sa m e  
J u d g e  w h o  d e c id e d  Pitambar Chandra Saha Chau- 
dhuri^s case (1) m o d ifie d  h is  v ie w s  as reg ard s th e  d ate  
o f  J im u tav a h a n a* I f  b o th  M ita k sh a ra  a n d  Daya- 
b h a g a  are  o f th e 11th  c e n tu r y , th ere is  n o t m u c h  in  
th e  p r e s u m p tio n  fr o m  im m ig r a t io n  s in c e  th e e sta b 
l is h m e n t  o f D a y a b h a g a .

£>r. Mil ter, in  r e p ly .

1923

K a m e s h

Chandba
SlNHA

V.

M o h a m m e d

Er.AHi
titJKSH.

W a l m s l e y  J . T h is  a p p eal p re fe rre d  b y  th e  d e fe n 
d a n ts  N o s . ,1 a n d  2 arises  o a t  o f a su it  b r o u g h t  fo r  
d e c la r a tio n  o f  t it le  to  a jote and fo r  a fu r th e r  d e c la ra 
t io n  th at a d ecre e  o b ta in e d  b y  th e  d e fe n d a n ts  N o s . 1 
a n d  2— th e  p re se n t a p p e lla n ts — a g a in st th e  pro formd 
d e fe n d a n ts  iu  a r e n t s u it  w a s  fr a u d u le n t . T h e  C o u rts  
b e lo w  h a v e  g iv e n  th e  p la in t iS  th e  d ecre e  w h ic h  he  
a sk ed  fo r  a n d  c o n s e q u e n t ly  th is  a p p e a l is  p re fe rre d  
b y  th e  d e fe n d a n ts  N o s . 1 a n d  2. I t  is  n o t  n e c e ssa r y  
to  go  fu r th e r  in to  th e  d e ta ils  o f th e  case . T h e  a p p e l
la n ts  h a v e  p u t fo r w a r d  tw o  c o n te n tio n s . T h e  first  
is  th a t th e  so  c a lle d  te n u re  is  o n ly  a raiyatismd th at  
th e  h o ld in g  is  a  n o n -tra n y fe ra b le  raiyati h o ld in g  a n d  
th e  p la in t if f  a c q u ire d  n o th in g  b y  h is  p u rch a se . So  
fa r  a s  th is  p o in t  is  c o n ce rn e d , th e  a n s w e r  g iv e n  b y  
th e  le a rn e d  J u d g e  o f th e C o u rt of a p p e a l is  c o n c lu 
s iv e . T h e  h o ld in g  is  s h o w n  in  th e  r e c o r d -o f-r ig h ts

(1) (1919) 31 C. L. J. 52. (2) (1920) I. L. E. 48 Calc. 643.
63
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Euksh .

Wa u is l e t

J.

1323 as a teaiTie and the defendants Nos. I and 2 presented
r;I^H application under section 105 of the Tenancy Act
Chakhra on the footing that the holding was a permanent 

tenure. Other facts are given by the Judge; but it 
iioiiAiiMED necessary to repeat them,. This argument I may

say lias hardly been pressed and it fails.
The second argument is that 'the Courts below 

are wrong in finding that the family of Fakir Singh, 
was governed by the school of Mitakshara law. The 
point which is pressed is this that the plaintiff ought 
to have proved over and above the fact that Fakir 
Singh’s family came from the North-West and that- 
Tarious incidents of their lives show them to have 
followed the customs of the Mitakshara school of 
law, the further fact that the date of the family’s 
immigration into Lower Bengal took place after the 
establishment of the Dayabhaga system of law. For 
this proposition, reference is made to the case of 
Pitamhar Qhandra Saha Ohauclhuri v, Nisikanta 
Saha (1). If that case really lays down that, for a 
family residing in Bengal to show that it is governed 
by the Mitakshara school of law, it must prove 
immigration and immigration since the establishment 
of the Dayabhaga system and the continued practice 
of Mitakshara customs, it lays a very heavy onus 
upon the party making the claim and that onus is 
materially increased if it is correct that Jimutvahana 
flourished not in the 14th century but in the 11th cen
tury, as is ^aid in the case of Bajani Nath Das v. Nitai 
Chandra Dey (2). However, it appears to me, on 
a correct reading of the case of Pitambar Chandra 
Saha ChaikVmri (1) that the learned Judges did 
not lay down that this third item of proof must be 
given. They were dealing with the question of the 
burden of proof and discussing what facta proved

(1) (1919) 31 0. L. J. 52. (2) (192)) I. h , B. 48 Calc, 643.
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b y  one side sh ifted  th e bnrd.en of p ro of on  to th e ’ 
oth er side and I  do n ot th in k  it  is  correct to say's 
th at th e y  requ ired  th at th is  th ird  ite m  o f p roof m u st  
a lw a y s  be g iv e n . So in th e v ie w  1 tak e of th at case, 
the fin d in g s  of fact recorded b y  th e learn ed  Ju dge  
of the C ourt o f a^>peal b e lo w  are su fficien t to  sh ow  
th at the p la in tiff  is entitled, to sa y  th a t th e fa m ily  
of F a k ir  S in g h  w as g overn ed  b y  the sch ool of M ita k -  
sbara  la w , fo r  he has g iv e n  th e n ecessa ry  p ro of of 
orig in  and practice. T h e  resu lt is th a t th is  second, 
^ rg u m e n t also  fa ils .

T h e  ap p eal is  a cco rd in g ly  d ism isse d  w ith  costs.

S t j h k a w a r d t  J. I  agree.
S. M. Appeal dismissed.

1923

R a m e s u
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R E F E R E N C E  UN DER  C O U R T  F E E S  A C T .

Before Moolcerjee J.

S A O H H I D A N A N D A  T H A K U R
V.

M A H E S  C H A N D R A  D A S .*

Court F ee— Bengal Tenancy Act { V I I I  o f  1883), s. 106, c l  3— Appeal 
from  decision under s. 105.

Where a court fee of annas eight only was paid by four tenants, who 
were tenants of one tenancy, in an appeal from a decision under s. 105 
of the Bengal Tenancy A c t :

Held, that the court fee paid was sufficient.
A stamp of annas eight is to be levied in respect of each tenancy, and 

not in respect of each tenant who may be one of a group of tenants hold
ing a particular tenancy.

Upadhya Tkahur v. Persidh Singh (1) referred to.
” Reference under section 5 of the Court Pees Act, 1870, in the matter 

of S. A. File No. 2540 of 1922.
(1) (1896) I. L. E. 23 Calc. 723.

1923


