
would, oil the facts set fortli in  the learned .liitlge’s 1923

order, be iiiicHllod for. T h e ieariieil Jud ge does iioi bhaip.abkk-
ill his order tliufc tlie piiiintil! is a man o[ ora Naraik

Dfis
straw  nr th a t lie is not tlie real pliiiiitiff. An 1 iiuve 
noted fjefore, the oiilv reason I’iv e ti appareiitiv  is t k i t  ,

•" N A S A iS D E B
one piliiiitiif has been transferred to the category of —  
defeildaills. Cuming J,

I t  has been contended th at the p etitioner has not 
cliallenged the order of the learned Judge so far as 
it  co iiceiiis  the g iv ing  of secu rity  for th e  costs already 
incurred ami th at his only grievance is as regards 

fu tu re costs. .That th at is so w ould appear from  the 
grounds of h is application, and I  would not therefore 
propose to in terfere w ith  the order of the low er Court 
so far as it  relates to costs already incurred  but w ith  
regard to th e  order for secu rity  for future costs I  
would set ifc_aside.

G. S. E u U  a b so lu te .

YOL. L.] CALCUTTA SEEIES. 86^

CRIMINAL REVISION.

Before C. C, Qhose and Qiming Ju.

H A L F H T D E  1923

April 2&,

H A L F H ID E .*

Malntenmice— A m a v s— Hushaud adjudged an insolvent but not disehirged  

— Proketion order p a m d  m hi< favour hy Inm heney Court—-W ilful 

aetjleci— Criminal P rom hire CixU ( i r t  F  o/iSyS), s. 4SS (3)— F rotin - 

clal h m lm ic tj Aci ( F  o f  1920) ss. 87 and 44.

T lie fa ct  tbat a husband, wfio is ia  ariears o f  n m n tea a n ce , has beea  
adjudicated an iiisDlveut, under a. 27 of the Provincial In s o lv e n cy  Act (V 
o f  19 20 ), is conclu fiive, as iotig  us the order o f  adju'dicatiou staads, tliat he 
is  I!I)able pay tlie amount due, and he Is not, therefore, guilty of w ilfu l 
n e g k c t  w ithin  s. 4 8 8 (5 ) o f  G rjin inal P rocedure Code.

® C n m iB ai Bevisicm  N o. 305 o f  1923, aga inst the order o f  D . S w io lioe ,
Chief Presidency, Magistrate of Cakutta, dated March 7, 1923.



1923 III January 1919, an order was made against the 
HAiraiPE petitioner, under s. 488 of tlie Criminal Procedure 

V- Code, by an Honorary Presidency Magistrate, Calcutta, 
to pay Ks. 45 montlily as maintenance to liis wife. 
After some payments the petitioner fell Into arrears, 
and was arrested in December 1921. He paid there­
after the amoimts dne up to April 1921, and defaulted 
again except as to a sum paid in June 1922. On the 
23rd January 1^23, the wife applied to the Chief Presi­
dency Magistrate to enforce payment of Rs. 870, the 
arrears due, and a warrant was issued against the 
petitioner, who was then in Darjeeling, on the 8th 
February. He thereupon filed his schedule in insol­
vency, on the 9fch, before the Deputy Commissioner of 
Darjeeling, and included his wife in the list of creditors. 
He obtained a protection order from the Court on the 
16th. On the 22nd he appeared before the Third Presi­
dency Magistrate who discharged him, but the Chief 
Presidency Magistrate sent for the records, and over­
ruling Ills objection declared him liable to pay the 
arrears due, and gave him time to the 7th March for 
that purpose. The amount not having been paid, the 
petitioner was sentenced on that date to one month’s 
simple imprison me lit. On the 5th April, the Deputy 
Commissioner adjudicated him an insolvent, and 
continued the protection order until his discharge. 
The petitioner then obtained the present rule.

Bahu Paiit Paban Ghatterjee (with him Bahu 
Jotindra Mohayi Mukherjee), for the petitioner. The 
protection, order in insolvency gave the accused immu­
nity from arrest under s. 488(5) ol the Criminal Proce­
dure Code. There is no finding of wilful neglect by the 
Magistrate. It cannot be said after the adjudication 
order that the petitioner was In wilful neglect. Mere 
omission to pay the arrears is not sufficient: see
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Bhikhu Khan y. Zahi^ran (1). Section 44 of the Pro- ^  
viiK-iai IiisolTeiicj Act refers to tlie effect of an order h, l̂fhidb 
of discliarge, and does not apply. It is to tlie interest 
of the creditorts that a full eiiqiiiry should be made 
into an insolvent’s affairs, and liis imprisonment 
impedes such eiiqniry: Be Meghraj Gangahiix (2,i.

Bahu Prahodh Kumar Dass (with liiin Babii 
N am ulm  Nath Mitter), for the opposite party. A 
protection order of the Insolvency Court does not affect 
the Magistrate’s |iirisdictioii under s. 488 (3) of the Code.
An order of discharge is not a bar to tlje recovery of 
the arrears of maintenance. Such a debt is not prove- 
able in insolvencj. Eefers to s. 44 of Act V  of 1&20, 
an,d Mahomed Haji Essack Elias v. Shaik Ahdool 
Rahiman (3). The petitioner has all along been in 
wilful default, as appears fromtbe various applications 
by the wife for realization.

G h ose  k m  Cum ing JJ. W e  think that this Rule 
must be made absolute, The facts, shortly stated, 
are as follows ;~-0n the 20th January 1919, an order 
was made directing the petitioner before ns to pay a 
snni of Es. 45 a month as maintenance allowance to 
his wife, who is the opposite party. Several warrants 
were issued for realization of the money dne from the 
hiisband, but they were returned unexecuted. In 
December 1921, the husband was arrested, and there­
upon the dues up to April 1921 were paid. Subse­
quently a further sum was paid some time in June
1922. The opposite party alleged that the arrears 
now due amounted to a sum of Rs. 870, and she 
accordingly prayed for the issue ol a warrant against 
her husband. An order was made, on the 8lh of 
February 1923, for the issue of a warrant against the
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1925 husband, and tliereupoii the husband appeared before 
Halmidb the Third Presidency Magistrate, Mr. Bas-Gupta, on 

the 22nd February 1923, when he represented that he 
had no means whatsoever to pay the maintenance to 
Ms wife, and that a protection order had been issued 
in his favour, under the Insolvency Act, by the Deputy 
Commissioner of Darjeeling. The case was ad|ourned_ 
the husband being let out on bail. Later on the same 
day the Magistrate recorded an order to the effect 
that, under the circumstances, the husband could not 
be arrested and could not be ordered to furnish bail. 
The record was, however, sent for by the Chief Presi­
dency Magistrate, who came to the conclusion that 
section 44 of the Insolvency Act was no bar to an 
Older under section 488 of the Code of Criminal 
Procedure. The Chief Presidency Magistrate there­
upon gave time to the husband, till the 7th March
1923, to pay up the arrears of maintenance.

The petitioner states that, inasmuch as' he was 
unable to pay the amount of arrears of maintenance, 
he filed a petition for being adjudicated as an insol­
vent before the Deputy Commissioner of Darjeeling 
on the 9th February 1925, and that in the schedule to 
his petition he entered the name of his w ife as 
a creditor of his. He further states that on the 16th 
February 1923, the Deputy Commissioner of Darjee­
ling Issued a protection order in his favour under the 
provisions of the Insolvency Act. The petitioner has 
produced before us a certified copy of the order made 
by the Deputy Commissioner of Darjeeling, dated the 
5th April 1923, in the insolvency proceedings, from 
which it appears that the petitioner has been adjudi­
cated an insolvent under section 27 of the Insolvency 
Act, and that it has been directed that the order for 
protection of the petitioner against arrest should 
continue to be in force till his discharge, which the
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p etitio n er was directed  to apply w ith in  s ix  m onths 9̂23 

from  the date m entioned above. ■ Halfhibb

These bein g  the fa d s , it  is im possible for iis to g  ̂
come to  an affirm ative conclu sion  th at th ere was 
Tvilfnl n eg lect on the part of the p etition er to pay the 

arrears of m aintenance to his w ife w ith in  the m eaiiiiig 
of the w ords used in  section  488 of the Code of 
G rim inai Procedure. In  our opinion the fact th a t he 
has been adjudicated an inso lvent is concliisiYe, so 
long as th e order of ad jud ication  stands, th at the 

p etitio n er h  unable to pay M s debts. T h e ie  is  also 
the order of protection. I t  foliow s, therefore, th at 

the p etition er, being unable to pay his debts, is not 
g u ilty  of w ilfu l neglect w ith in  the m eaning of section 
488 of the Code of C rim inal Procedure.

In  th is  v iew  of the m atter, the K uie, as we have 
said, m ust be made absolute. T h e  ba il bond of the 
petitioner will, therefore, be cancelled.

E. H. M. Buie absolute.
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