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Before N. R. Chaiterjea and Cuming JJ.

BHAIRABP]NDRA NAEAIN DEB

V.

UDAI KAEAIN D IB  a n d  Ot h e r s .̂

Security for Costs—Parties—Plaintiffs iransferrei to defendants—-Co- 
plaintiff's liahiliiy io defendants—Costs, jpast and future—Inherent power 
of Court—Code of Cioil P/ocedurt {Act V of 1908) 0 .1, r. 10 ; O.XXV^ 
r. I ; 0. XLI, r. 10.

Per CoaiAM ; (CCMiNO J. dubitante as to inherent power of the Court). 
When one of the plaintiffs i.s transferred to the category of defendants, 
the latter csb, in the absence of any special eircimstatices, call upon the 
cO'pkiutiff to fiiriiisli security for past costs only, but not for future 
costs, as it is really a case of amendment.

In re 2fathews  ̂ Oates v. Mooney (1) esplasned.

Sam Coomar Coondoo v. Chunder Canto Mookerjee (2) referred io.

C iY lL  R u l e  obtained by Kiimar Bhairabendra 
ITaraia Deb, by liis iiiotber and next friend Srimati 
Lunkeswari Debi, plaintiff No. 1.

On the 22nd September 1919 the plaintiff No. 1, 
Kumar Bhuirabeiidra Narain Deb, Jointly with the 
plaintiff No. 2, Kiimar Udai Naraiii Deb brought a 
suit against the Ka|a of Bijni^ Knniar Jogendra Narain 
Deb, a lanatic, represented by Ms Curator, Mr. R. C. 
Sen, defendant No. 1, and against a number of other 
persons for declaration of their title in the alternative 
and for possession of the Bijni Raj, an extensive estate 
in the Cjoalpara district of the Province of Avssam 
valued at nearly 100 lacs of rapees. After some time

® Civil Buie JS’ o. 55 of 1923, from orders ol H. K. Bose, Subordiaate 
Judge, Sl-Pargauaas, dated l9th September 1922 and 3rd January 1*923.

(1) [ 1905 3 2 Ch. 460.

1923

Fel. 28.

(■2) (18?6) I. L ,K. 2 Cftlo. 233, 259.
60



1923 the two plaintiffs fell out, and tlie plaintiff No. 2 
Bhai^kx- transferred liis interest to Prince Victor Narain of 
d b a Na b a is  Gooch Beliar, whose application to be substituted for 

p. tlie plaintiff ^o. 1 on the record was rejected.
, As it was apparently inipos.sibte for the two plain-
N akaik D e b . ^ ̂  ^ . . ,, .

tiffs to prosecute the suit conjointty^ atter various
other applications, an application was made by the 
present petitioner, the plaintiff No. 1, that plaintiff 
No. 2 should be transferred to the category of defend­
ants. The pJaintiff No. 2 also made a similar applica­
tion regarding the phiintiff No. 1. On the 19th 
September 1922 the learned Subordinate Judge, 1st- 
Ooui'fc, Alipore, decided that the plaintiff No. 1 should 
be allowed to conduct the suit, and the plaintiff No. 2 
should be transferred to the category of defendants, 
and that the plaintiS, should give security to the 
extent of Es. 40,000 to cover the defendants’ past as 
well as fature costs. Against these orders the peti­
tioner, plaintiff No. 1, moved the High Court under 
section 115 of the Code of Civil Procedure.

Dr. S. G. Basak (with him Bahu Prokash Ohandm 
Pakrasi), for the petitioner. The learned Subor­
dinate Judge has virtually denied the petitioner 
justice by ordering him to furnish security for so 
lieavy an amount. Whatever may be said as to the 
past costs, tlJe Court had no jurisdiction to pass any 
order as to future costs. This case does not come 
under Order I, rule 10 of the Code of Givil Procedure 
and there is no other provision in the Code for such a 
matter. The decision in In re Mathews, Oates v. 
Mooney (1), relied on. by the Court below, clearly 
supports my contention. The cases cited in that 
ruling clearly show that security for future costs 
cannot be called toi\ In this connection I cite further
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L h y c l V, M a k e m i (1), Drake  v . Symes (2) and B rockle-
hank 4' Go, v- The Kiug\i Lijiin Sled'oiship Co. (o). bhahuben-
Furfclier, the i)etitions filed by the deleiiciants in
the lower Court are not siipporied hy affidavists niid i,.
give no indication of tbe costs alreydy incurred l)y
the defendants. Before the learned Siibordimite Judge
the following points were taken—The security to be
furnished for defendants’ costs should be limited to
past costs o n ly : next as to the amount thereof,
pleaders’ fees as per scale only should be allow ed;
further, there should be no separate set of costs for the
different sets of defendants as their expenses were in
com m on .

[Ohatterjea J. On what ground did you obtain 
this Paile ?]

That if the Court belo-w had power to order security 
to be fiirnished, he could not exercise it arbitrarily, 
i.e., he has acted illegally in the exercise of his jurisdic­
tion. W hile purporting to follow the decision, In  re 
Mathews, Oates v. Mooney (4), tlie learned Subordinate 
Judge has misapplied it, for the costs therein meant 
past costs. In Brown v. Sawyer (5) the order was 
made for security for costs of suit already incurred.
Vide Order LX V , rule %{a) of the English Act.

[Oh a t t e r j e a  J. So far as th is  class o f cases is  
con cern ed  there is  n o  express p rov ision  here as in  
E n g la n d .]

Yea. Such an order can be made in British India 
only in exercise of the inherent powers of the Court,
Vide section 151 of the Code of Civil Procedure.

The Senior Government Pleader {Bobu D m rha  
Nath GhakmvarU) [w ith  him the A ssistant Q-overn' 
ment Pleader {Babu Surendra Naih Guha) and Babti

(1) (1801) 6 Ves. Jun. liS. (3) (1878) 3 0. P. D. 365.
(2) (1861) 3 DeO. F. & J. 491. (4) [ 1905 ] 2 Oh. 460.

(5) (1841) 3 Beav. 598,
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19-i:̂  At a I Chandra Dutt], for tlie opposite parties Nos. 2/6 
Bhu^es- • I submit that the Court below had jurisdiction to 
DBA Nabain make the order complained of which had beea rightly 

made in the circumstances of the case. Further, this 
Tmi ConI't should not interfere in revision. Besides, the 

iSASAiNDeb. of Order I, rale 10 and Order X X V , rale 1
of the Code of Civil Procedure apply to this case, and 
the Court below had ample powers to pass such an 
order even as to security for future costs in the exer­
cise of its inherent powers: Bamsing Bhagawan v* 
BaluhJiaiil), Chandra Kanta Ganguly v. Srimati 
Sarojini Dehi (2), Sari Xath Sing v. Earn Kumar 
Bagchi (o). I further rely on the observations of their 
Lordships of the Judicial Committee in Ram Coomar 
Coondoo V. Ckmider Canto Mookerjee {i).

Bobu A till Chandra Daft (with him Bahu 
Bhupmdra Nath Ghose), for the opposite party No. 3, 
followed and adopted the arguments of the learned 
Senior Government Pleader.

Bahu AmUka Pada Chowdhnri, for the opposite 
parties Nos. i  and 5, followed doing likewise.

Cur, adv. vuU.

CEiTTERJEA J. The question involved in this Rule 
relates to security for costs, and arises in this way—

The petitioner before us was the plaintiff No. 1 in 
a suit relating to succession to the Bijni Estate which 
is pending in the Subordinate Judge's Court at Alipore. 
The opposite party No. 1 was originally the plaintiff 
No. 2 in the suit. The plaintiff No. 1 and the plaintiff 
No. 2 claimed the estate under different rights. It 
appears that there was an agreement between them 
that in the event of success of tbe one, the other 
would participate in it. The suit was conducted

(1) (1903) 5 Bom. I . R. 661, (3) (1913) 18 0. W. N. 119.
(2) {1916) 32 Ind. Cas, 786. (4) (1876) I. L. R. 2 Calc. 233,259.
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Jomtly by both the plaintiffs until the Uth February
1922 when the plaintiii No. 2 transferred his interest bhajbabexV
to Prince Victor Nitvendra Naraia of Gooch Behar. oRi Narain

■ D eb

Since then the two piaintiffs fell out. An applica- ».
tioR was made on behalf of Prince Yictor NitTendra '
-T , , îARA'N’ DEB,
iShiram to be siib.stitiitec! in place of the opposite -— . 
party No. 1, which, however, was ultimately with- 
drawn. There were various other proceedings which 
need not be stated.

In September 1922, there was an application by the 
plaintiff No. 1 that he might be allowed to proceed 
with the suit and that the plaintiff No. 2 might 
be made a defendant. There was a similar appli­
cation on the part of the plaintiff No. 2 that he 
might be allowed to prosecute the suit, and the 
plaintiff No. 1 might be made a defendant. The 
question was decided in favour of the plaintif! No. 1, 
and the plaintiff No. 2 was transferred from the 
category of plaintiffs to that of defendants on the 
19th September 1922. The concluding portion pf the 
order was as follows Considering ail the eircum- 
“ stances of the case, I think I should give the conduct 
“ of the action to plaintiff No. 1 and make an order 

that the name of plaintiff No. 2 should be struck 
“ out and added as defendant upon security being given 
“ by  plaintiff No. 1 for the costs of the original 
‘‘ defendants within six w'eeks from this date.”

On the 26th October 1922 the plaintiff No. 1 applied 
for fixing the security. The principal defendant stated 
that the security for his costs should he for one lac of 
rupees, and the three other sets of defendants between 
them wanted security for another lac of rupees, ■ The 
learned Subordinate Judge on the 3rd January 1923 
directed the plaintiff No. 1 to furnish security to the 
extent of Es. 40,000 with liberty to the defendants to 
apply to the Oourt for increasing the amount of
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19-23 security. As against tiie orders of the 19lli September
January 1923, the pueseat Rale was 

dea  Na e a is  obtained by the plaintiff Ko. 1.
Now, ihQ case does not coiiio under Order I, rule 10, 

'̂Udai Olvii Procedure Code as tlie plaintiff No. 2 was not
‘III- ‘ struck out on tbe ground that lie had been improperly 

£3flmER,TT3A 'jiie order transferring the plaintiff No. 2 to
the category of defendants mast therefore be taken to 
have been made under the inherent power of the Court. 
The order for secarity does not come under Order X X Y , 
rule 1, which no doubt provider for security being 
taken lor costs hicurred as also those which are likely 
to be incurred by any of the defendants. That rule 
refers to a case where the ]}laintiff is out of jarisdiction 
of the Court or where the plaintiff does not possess 
any sufficient property within British India other 
than the property in suit.

As stated above, Order I, rule 10 does not apply to 
the present case. There are no other provisions in the 
Civil Procedure Code for taking security for costs. 
Order XLI, rule 10 applies to the power of the Appel­
late Court to take security for costs when an appeal 
has been preferred.

It is accordingly contended on behalf of the 
petitioner that the Court had no power to direct 
security to be given for future costs.

The opposite party contends that the Court can do 
so in the e.xercise of its inherent power, and that the 
discretion exercised by the Court below  ̂ cannot be 
interfered with by this Court.

The learned Subordinate Judge in making the 
order relied upon the ca.se of In re Mathews, Oates v, 
Mooney (1), where it wa.'̂  observed that in the case of 
a difference between co-plaintiffs, the proper coarse is 
to make an order that the name of one of them be 

(1) [ 1905 ] 2 Ch. 460.
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C b a t t e e j b a

J

struck out as plaintiff and added as a defendant, but
that such uii ordeu “  will be made only on security bhaikaben-

being giyen for tbe defendants’ costs.” It is upon
this observation that the Court below relied in order-
in'f the plaintiff No. 1 to fiirnisli security for future _

®  ̂ N a i u i n D eb .
an well as past costs.

From the passage fiuoted above it does not appear 
that it was meant to apply to future as well as past 
costs, as the learned Judge referred to tiie case of 
Broivn Sawder (1), where there was no order for, 
secnrity for future costs. In that case two plaintiffs 
duly instituted a suit, and one of them by notice to 
his solicitor withdrew from the suit, and the other 
co-plaintiff moved for liberty to amend the plaint by 
striking off the name of the co-plaintiff who had 
revoked his authority as plaintiff, and to add him as a 
defendant. The Master of the Rolls allowed the 
amendmeHt on secnrity being given for the original 
defendants’ costs but there %vas no order for future 
€0sts. , On the contrary, it wag stated that the amend­
ment should be allowed by “ securing the costs of suit 
already incurred.”

In Lloifd v. Makeam (2), an application to amend the 
bill by striking out the names of 2 onfc of 4 plaintiffs 
who had executed releases to the other plaintiffs was 
allowed upon giving security for costs, but It does not 
appear whether it was for past costs only or also for 
future costs. It appears however that certain cases 
were brought to the notice of the Court where security 
for costs up to the time of striking out the names (of 
some of the, plaintiffs) was allowed.

In Brake v. Si/mes (3), it appears that one of 
several eo-pMntiffs obtained an order giving the 
plaintiffs leave to amend their bill by striking out

(1) (1841) 3 Beav. 598. (2) (1801) 8 Ves. Jun. U5.
(3) (1861) 3 DuG. F. & J. 491.
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1W.3 his name oa his giving security for the costs of the
BhuJabek' to and including the sumoions. It is to be
M A  Narain observed that in that case it was the plaintiff, whose 

y, name was struck out, and who was ordered to pay the
Udai costs.

Î a r a i n D eb. _  , _ , , ., ,.
—  The authorities relied upon by the opposite parties

Chittebjea transfer of the plaintiff to the
category of defendants.

In Massey v. Allen (1), the plaintiff went out of 
the jurisdiction of the Court, and security for past 
as well as future costs was allowed. But in such 
a case Order X X V , rule 1, of the Civil Procedures Code, 
also provides for security for future costs.

The case of Wilmot v. Freehold House Propertif 
Go. (2) also was not a case of transfer, and as a matter 
of fact, the security for costs ordered by the Court of 
Appeal did not include future coats.

In the case of BrocMehank & Go. ?. The King's Lynn  
Steamship Co. (3), it was held that security for costs, 
where the plaintiff had become bankrupt and had 
filed a petition for liquidation, was not necessarily 
confined to future costs but might, when applied for 
promptly, be extended to costs already incurred in 
the suit.

The cases relied upon by the opposite party, there­
fore, were not cases where there had been a transfer 
of a person from the category of the plaintiff to that 
of defendants. The authorities, which have been 
cited before us on behalf of the petitioner, go to show 
that security for costs up to the date of making the 
order for transfer of the. party was ordered; and we 
have not been referred to any decision in w^hich it 
has been held that in a case of transfer of one of the 
plaintiffs to the category of defendants the remaining

(1) (1879) 12 Ch. D. 807. (2) (1885) 33 W. R. (Eug.) 554.
(3) (1878) 3 C. P. D. 365.
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C!lATT£ftJE&.
J.

co-plaintiff is required to lurnisli secarity for future 1923
BaAIBABES-

Tlie learned pleader for the opposite party referred sakai.y
to two cases in support of the contention that security r.
for future costs might be demanded on the analogy 
of the provisions of section 380 of Act X IY  of 1882 
(corresponding to Order XXV, rnle 1, clause 3, Civil 
Proceduue Code.) The cases of Eamsing Bhagwan v.
Balubai (1), and Chandra Kanta Ganguly v. Srimati 
Sarojini DeM (2), which are relied upon, IiowbvbFj 
related to security for costs of appeal.

W e were also referred to the case of Ha-iH Nath 
Sinffh V. Bam Kumar BagcM (S). It was not a case 
of transfer of the plaintiff to the category of defend- 
ants and the order for security was made by the lower 
Court on the ground that the plaintiff would be 
unable to pay the costs if he lost the suit, and that 
some other person was financing him. The learned 
Judges of this Court observed: “ The ordeF now 
'“ before us was not made and cannot be supported 
“ under Order X X V ; but the question is whether the- 
“ Court; has inherent power to make it. That the Court 
“ has some such power seems to be certain.” So in 
Bam Ooomar Coondoo v. Chtmder Canto Mookefjee {4%
Sir Montagu Smith in delivering a |udgment of the 
Privy Council »says: “ It is ordinary practice, if the 
“ plaintiff is suing for another, to require security for 
“  costs, and to stay proceedings until it is given.” . -
......................................... The question which should
determine the granting of an order for security thus 
seems to be,—Has the plaintiff got a substantial interest 
in the suit, or is he suing for another, in the capacity 
of what Trevelyan J. describes as a “  puppet , and

(1) (1903) 5 Bom. L  II 661. (3) (1913) 18 U. W. N. 119.
(2) (1916) 32 lad. Oa«. 786. (4) (1876)1. L. E. 2 Calc. 233,25a
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1923 tlie 01‘dei' for security for cosfcs made by the Co art
Bhaikaben- below was set aside on revision.
dkaNirain iix tthe absence of any provisions in tlie Civil

’ Procedure Code or any authority of the Courts in
India, the question must be decided upon some

N a e Ais D e b . /  , .  ̂ ^
-— ■ prine3Xn®. i do not see how, la  the absence of any

Ohattebjea gpecial circumstances, snch us are referred to in the
case cited above, the mere f.ict, that one of the
phiintitts is trunsferred to the category of flefendants,
would entitle the del^endauts to call upon the co-
piaintifi to furnish security for future costs. It is
really a case of amendment; and costs in such cases
are allowed up to the date of amendment.

The opposite party produced affidavits in this 
Court stating circnmstanceg and grounds as to why 
the plaintiff No. 1 sliould fnriiish security. These 
matters, however, were not before the Court below 
nor considered by it. If the opposite party can show 
that the circumstances are such that the plaintiff 
No. 1 should be called upon to furnish security for 
future costs, an application may be made in the Court 
below. But the Court below in directing the plaintiff 
No. 1 to furnish security for future costs has pro­
ceeded upon a misapprehension of the case of In re 
Mathews', Oates Moonei/ (1).

So far as securiiy for past costs is concerned, the 
petitioner does not dispute the order, and having 
regard to the English authorities on the point, that 
order seems to be right; but so far as the order for 
future coats is concerned, I think the order should 
be set aside.

As the amount of past costs has not been ascer­
tained, the matter will go back to the Court below 
which will assess such amount and will call upon 
the plaintiff No. 1 to furnish security to that extent.

S62 INDIAN LAW REPOETS. [YOL. L.
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As re^^ards the costs of tbis hearing', tlie petitioner 1923 
Tvill be entitled to costs three gold mohars. B s a s e a b e s -

DBA N a M I N  

Deb
Cum ing J. I agree w ith  the order m y learned 

brother proposes to malce,
The_ facts o! this case so far as they are material 

are as foll'nvs
The present applicant, Kumar Bhairabeudra Narain 

Del), whom I may describe as plaintiff No. 1, in con­
junction with Kumar Udai Naraiii Deb, who may be 
described as plaintiff No. 2, brought a suit agaiost 
a number of persons for the declaration of their title 
In the alternative and for possession of a large 
property in Goaipara District in Assam valued, it is 
stated, at a crore of rupees. This suit was instituted 
so long ago as 23ikI September 1919. As far as can be 
seen the suit is not very far advanced at present.
After some time tlie two plaintiffs f^il out, plaintiff 
No. 2 apparently having transferred his Interest to a 
third party and, as it appeared impossible for the 
two plaintift's to prosecute the suit Jointly, after 
various other applications, an application was made 
by the present applicant, plaintiff No. 1, that plaintiff 
No. 2 should be transferred to the category of defend­
ants. Piainiiff No. 2 made a similar application 
regarding plaintiif No. 1. On 19th September 1922 
the learned Subordinate Judge decided that plaintiif 
No. 1 should be allowed to conduct the suit and 
plaintiff No. 2 should be transferred to the category 
of defendants. The terms of the order were as 
f o l l o w s •

“ Considering all the circumstances of the case 
“ I think I should give the conduct of the action 
“ to the plaintiff No. 1 and make an order that the 
“ name of plaintiff No. 2 should be struck out and 
“ addei as defendant upon security b@ing gives by
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1923 “ plaintiff No. 1 for the cost of the original defendants
BnAiMBEN- “ within 6 weeks from this day.
DEA n a e a i n  Under what section of the Code this order was 

made is not clear. It has been suggested it was made 
Kii'ahDeb Order 1, rale 10, though looking at Order I,

1 — ' rule 10 it is somewhat doubtfal if the order contem- 
CrMisGJ. p]ated an order of this kind. I shall return to tbis 

point later on.
Plaintiff No. 1 then asked the Court to iix the 

amonnt of the costs and the learned Judge then on 3rd 
January 1923 fixed a total amount of Rs. 40,000 as the 
amount of security which the plaintiff No. 1 should 
furnish for the past and future costs of the defendants 
other than plaintiff No. 2. Against this order the 
plaintiff No. 1 moved this Court contending that the 
amonnt had been fixed in an arbitrary manner, that 
the Court had gone behind the order of 19th September
1922 in asking the plaintiff to give security for future 
costs and that he should give security only for the 
costs already incurred and that he could not be asked 
to give security for the costs of the whole suit.

The order of the learned Judge cannot, I think, be 
supported. The only section of the Code which 
makes any provision for taking security from the 
plaintiff for the defendants’ cost is Order X X V , rule 1. 
It is only necessary to read Order X X V , rale 1 to at 
once see that on the facts alleged, on which the order 
was made, the present case does not fall within the 
purview of Order XXV , rule 1, neither indeed is it 
contended, that it does. It has however been argued 
that the Court has an inherent power to order a 
plaintiff to give security for costs and three authorities 
have been cited in support of the proposition. 
The first is a decision of the Privy Council, Bam  
Coomar Ooondoo v. Ohunder Canto Muhherjee (I).

m  INDIAN LAW REPORTS. [YOL. L.
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The deoision was under the old Code of 1859. Their 1923 
Lordships remark in the course ol their jadgraejifc that bhai^bk- 
it is ordinacily the practice if the plaintiff is suing for Namih
another to require securit}" for costs and to stay
proceedings until it is given. NakawDsi.

In the old Code of 1859 there was no prevision at —
all for giving security tor costs by a plaintiif and in 
the suit in question it does not appear that the 
particular point had to be decided. This authority 
has obviously no bearing therefore on the present 
ease.

W ith regard to the other two authorities I take 
first the case of Anandamoi Chaudhmwii t . Gokul 
Chandra Roy (1). On the facts of that case the 
learned Judge held that the case on its facts fell 
within the purview of Order X X V , rule 1, clause (S').
This authority hardly supports the contention of the 
opposite party. The next authority relied on is the 
case of ffm'i Nath Singh y. Bam Kumar Bagcki (2).
The learned Judges remark that the order before 
them could not be supported under Order XXY, but 
the question was whether the Court had inherent 
power to make it, and that the Court had some such 
power seemed to be certain. The reason for this 
would appear to be the case of Bam Coomar Coondoo 
V Qhunder Canto Muklierjee (3). I have already dis­
cussed this authority.

W ith great respect it seems to me that it is very 
doubtful if the inherent power of the Court can be 
called in aid in the present case. Had the Code been 
entirely silent on the point, then possibly the inherent 
power of the Court might have been invoked, but 
when the Code does make certain provisions for the 
taking of security for cost^ from the plaintiff, it seems
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1923 to m e  tliat in those cases a n d  those cases o n l y  m a y

Bhaibadek- costs be taken from the plaintiff, and that for security
DRA Naeain for costs to be demanded from the plaintiff the

Dsb1,. case must fall within the purview of Order X X V ,
Udai rn le  1.

H a r a ih  B e b .
—  We find in other parts of the Code, as for instance, 

CoEiKG J. X L l, rule 10, where provision is made for taking
security for costs from the appellant, instances where 
the Code deals with the question of taking secarity 
from parties. In Order X X V  the Legislature was 
dealing with the subject of security tor costs by the 
piaintilf and there set forth the cases in which security 
can be taken. Had the Legislature intended that in 
other cases also security for costs could be taken from 
the plaintiff it would have, I presume, said so.

I do not think the inherent power of the Court can, 
be invoked in matters for which the Code does actually 
provide. The Legislature possibly deliberately did 
not allow security to be asked for from a plaintiff 
except in the exceptional cases given in Order X X V , 
rule 1. To hold otherwise would be to render the 
enactment of the Code superfluous. Even if it be held 
that the Court has that inherent power, this does not 
seem to me to be a case for the exerci.se of it, for the 
sole reason apparently for demanding the security 
for costs is that one piaintilf has been transferred to 
the category of defendants. Can it be for one moment 
suggested that this is ot itself a good reason for 
demanding saeh security ?

Ic is then apparently suggested that the case falls 
under Order 1, rule 10, and that under this rule the 
Court may order, on such terms as it thinks fit, one 
plaintiff to he transferred to the category of defendant 
and that in the present case the terms were security 
for Rs. 10,000. Even if Order I, rule 10 covered the 
case, which I do not think it does, the terms imposed
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would, oil the facts set fortli in  the learned .liitlge’s 1923

order, be iiiicHllod for. T h e ieariieil Jud ge does iioi bhaip.abkk-
ill his order tliufc tlie piiiintil! is a man o[ ora Naraik

Dfis
straw  nr th a t lie is not tlie real pliiiiitiff. An 1 iiuve 
noted fjefore, the oiilv reason I’iv e ti appareiitiv  is t k i t  ,

•" N A S A iS D E B
one piliiiitiif has been transferred to the category of —  
defeildaills. Cuming J,

I t  has been contended th at the p etitioner has not 
cliallenged the order of the learned Judge so far as 
it  co iiceiiis  the g iv ing  of secu rity  for th e  costs already 
incurred ami th at his only grievance is as regards 

fu tu re costs. .That th at is so w ould appear from  the 
grounds of h is application, and I  would not therefore 
propose to in terfere w ith  the order of the low er Court 
so far as it  relates to costs already incurred  but w ith  
regard to th e  order for secu rity  for future costs I  
would set ifc_aside.

G. S. E u U  a b so lu te .

YOL. L.] CALCUTTA SEEIES. 86^

CRIMINAL REVISION.

Before C. C, Qhose and Qiming Ju.

H A L F H T D E  1923

April 2&,

H A L F H ID E .*

Malntenmice— A m a v s— Hushaud adjudged an insolvent but not disehirged  

— Proketion order p a m d  m hi< favour hy Inm heney Court—-W ilful 

aetjleci— Criminal P rom hire CixU ( i r t  F  o/iSyS), s. 4SS (3)— F rotin - 

clal h m lm ic tj Aci ( F  o f  1920) ss. 87 and 44.

T lie fa ct  tbat a husband, wfio is ia  ariears o f  n m n tea a n ce , has beea  
adjudicated an iiisDlveut, under a. 27 of the Provincial In s o lv e n cy  Act (V 
o f  19 20 ), is conclu fiive, as iotig  us the order o f  adju'dicatiou staads, tliat he 
is  I!I)able pay tlie amount due, and he Is not, therefore, guilty of w ilfu l 
n e g k c t  w ithin  s. 4 8 8 (5 ) o f  G rjin inal P rocedure Code.

® C n m iB ai Bevisicm  N o. 305 o f  1923, aga inst the order o f  D . S w io lioe ,
Chief Presidency, Magistrate of Cakutta, dated March 7, 1923.


