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Before Jlookerjee and Rankin JJ.

1923 O H O W D H U R Y  M A H A M M E D  A M IN

April 1 0 .

B U O Y  C H A N D  M AHATAB.*^

Pafni Taluk-—Sale fo r  amar,<s o f rent—Suit hv punha$n fo r  refund o f  
nifmeij on the sale being sctasklt—Maintaimhility.—Regulatim VHI of 
1S19, f?. 14.

W h ere  a patni sal.' \ras set asi«h nr/ler section  14 n f the Patni Regu

lations and a suit was b rc isrh : tiy the a u ction -pu rch aser aa'aiast the 
ziuiiindar to  recov er thfi m on ey  paid b y  him on accoanfc o f  his purchase ;

Eeld, that the purchaser cou ld  n o t  m aintain ii separate suit to  obtain  thfi 
r e lie f w h ich  i£ he had so flesirt-d m ig h t ha re  been gran ted  to him  against 
t k  zaniiiiflar in tiie suit fo r  the reversal o f  the sale.

A ppeal by Cliowcllinry, Maliammed A m in , the 
plaintiff.

This appeal arose out of a suit brought by  the 
plaintiff against the defendant zamindar, to recover 
the m oney paid and the security furnished b y  him  
as the purchaser of a pat Qi taluk, the sale of w hich  
T?7as subsequently set aside under section l i  of the 
Patni Eegulation.s ( Y I I I  of 1819), the defendant zam in- 
dar agreed to return the security but refused to 
refund the purchase-money or make any paym ent on 
account of rent paid or costs incurred by the plaintiff. 
The primary Court dismissed the suit holding that 
there was no cause of action for the security and that 
the claim for purchase-money, rent or cqsts was not 
maintainable, having regard to the provisions of sec
tion 14 of the Patni Regulations (Y I I I  of 181.0), the 
plaintiff appealed to the H igh  Court.

® A pp eal fro m  O riginal D ecree, No. 112 o f  19i31, aga inst the decree  o£ 
A tu l Chandra B aaerjee, S ubordinate  -Judge o f  Burdw an, dated  M arch  5,
1921.



Babii Mahendra Nath Hoy, Maulvi Nimuldin 
Ahmed and Maulvi A. 8. M . Akmm, for £iie appellant, chowiihurt 
The plaintiff is entitled to a refuiid of liis money, 
the sale being set aside. In the suit under section i,/
14 of the Patiii Regiilatioiis, the question of compensa- 
tion to the auction-purchaser was not gone into, the mhutab. 
sale was set aside on the ground of non-semce of 
notice, the principle of re^ ju c lic a ta  does not apply and 
section 14 of the Pafcni Regulations is no bar to the 
institution of the present suit, it is not the sole remedy:
Sheo Sagar Singh y. Sila Ram Singh (1), Nagendra 
Nath Pal Choivdhtmj v. Ghandra Shekhar (2), Madha 
Madhab Samanta v. Shashti R a m  Sen (3), Mobarak 
AM Y, Amir AH (4).

Bahu Dwarha Nath Ghakravcirti, Dr. Dwarka 
Nath Mitter and Bnhu Sarai Kumar Mitra, for the 
respondent. We are willing to return the security 
bonds the other items of claim are untenable owing to 
section 14 of the Patni Regulations and are barred by 
the principle of m / udicata: J im u r n  Bold v, Pirthi 
Ohand (5), Bijoij Ohand v. Tinkari (6), Bijoy Ohand v.
Ashutosh (7).

Gur. adv< vuU.

Mookeejse J. This is an appeal by the plaintiff 
in a suit for recovery of money instituted by the 
auctioE-purchaser at a sale under the Patni Regula
tions, 1819, which was subsequently set aside. The  
facts material for the determination of the questions 
raised be^re tfe are really not in controversy, and 
may be Briefly recited..

( I )  (1 8 9 7 ) L L . E . 2 4  Gale. 6 16., (5 )  (1 M B ) I ,  L . E . 46 G a k  6 7 0 ;
• {2 | (1 9 0 6 ) 5 C . L . J . 5 9 .  23 C. W . N . 721 ,
.C l| (1 8 0 9 ) ! .  h. E . 26 Calc. 826 . ( 6) (I 9 2 u ) C . W . N . 6 IT.
(4 ;|^1873) 21  . R . 25 2 . ( 7 )  (1 9 2 0 ) I . L . R . 48 C a lc , 4 5 4  ;

26 0. W .N .  42.
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1923 Patni Taluk G-opainagar was sold Tinder Regulation  
Ch o w d h g m  0^ 1819 OE the loth. M ay 1909, and was purchased
Mahammed |}y the plaintiff for E s. 1,0U0. T he lather of the  

8. plaintiff and others were the patnidars under the
Bijor defendant, the Maharaja of Bard wan. A t  the instance
C h a n o  ^

M a h a ta b . of one of the defaulters, who instituted a regular suit
MomjEE the 14th April 1910, under section U  of the Patni

J. Regulations, tlie sale was set aside by the Subordinate
Judge on the 22od Novem ber 1911. The purchaser
and the zamindar preferred separate appeals to this
Court. These appeals were dismissed on the 19th
July 191&. The purchaser thereupon instituted the
present suit on the 18th Ju ly  1919 to recover from  the
zamindar the fo llow in g  sums of m o n e y :

(i) Rupees 550 in respect of purchase-m oney to
gether with interest thereon.

(ii) Rent and cess paid by the plaintiff to the 
defendant during the tim e that plaintiff was in  pos- 
session as purchaser.

(iii) Costs w hich the plaintiff had to pay in  the 
H igh  Court in the previous litigation.

(iv) The am ount given as security by the plaintiff 
together with damages.

The defendant expressed his readiness to return  
the securities mentioned in  the fourth item , but 
denied his liability  to pay the amounts covered b y  the 
first three items. The Subordinate Judge has dis
missed the s u it ; he has held the claim  in respect o f  
the first three item s untenable under section H  of th« 
Patni Regulation, w hile he has come to the conclu* 
sion that there was no cause of action for the fourth  
item .

Section 14 of the Patni Regulation authorises the 
institution of a suit against the zam indar for the 
reversal of a sale and then provides as fo llo w s ; 'The
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“ parcliaser shall be made a party in  such suits and  
“  upon decree passing for reversal o ! the sale, the Ooart;
‘ 'sh a ll be careful to iadem n ify  h im  against all loss at Ohowdhubi 
“ the charge of the zaniindar or persoa at -vThose 
“  suit the sale m ay have been m ade” . There is in our «. 
opinion no room for controversy that the first three 
items of the claim  put forward in the present action Mahatab . 

m ight have been urged in the previous litigation . mookmjsb
The object of the Legislature plain ly  w as to avoid  

m ultiplicity  of litigation  and to afford protection to 
an innocent purchaser, the sale in  whose favour m ight 
be cancelled w ithout default on his part. Thus, in  
Baikuntha Nath v. Maharaja Mahatapchand (1), 
it was ruled that on reversal of a patni sale the 
purchaser was entitled to a refund of his purchase- 
money and to recover his costs from  the zamiudar.
In  Mobarak Ali v . Amir Ali (2), the purchaser was 
declared entitled to a ref and of the purchase-m oney  
w ith in terest; and to the same effect is the decision  
in Bljoychand Y. Amritalal (3). In  Tara ChandY,
Nafar AU (4), it was held  that on cancellation o f the 
sale the purchaser can require the Court to com pel 
the m m indar to  indem nify him on account of ail 
paym ents of rent w hich he m ay have made. B ut  
the point remains whether the rem edy furnished by  
section 14 is exclusive. Sir Francis M aclean, 0 .  J., 
was inclined to answer the question in  the negative  
in Badhamadhub v . Sastimm  (5). The facts of that 
litigation, how ever, did not attract the operation of 
section 14 and Banerjee, J., w as m ore cautious in  
his statem ent w hen  he observed that section. 14 did  
not ordain that the rem edy prescribed thereby was 
to be the sole rem.edy to w hich  the auction-purchaser

( 1)  (1 8 7 2 ) 17 W .  B . 4 4 7 . ( 3 )  (1 8 9 9 )  I .  h. R . ,27 Oftlc. 308 .
(2) (187S) n  W. B. 252, (4) (1877) 1 0. L. R. 236.

( 5 )  (1S9& ) I .  L . 2 6  Calc. 826 .
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1925 was entifcied, notw ithstanding that by virtue of any  
CHoivOTuai ofclier provision o f law he m ight be entitled to a 
lAHAifMBB rem edy against any other person than the zamindar. 

‘ " t , /  In the case then before the Court, the purchaser 
Buoy entitled to' m aiatain an action against the'̂HAND .

iiAHmu. defaulters to reimburse h im self in respect of sum s

Moom^n'i zamiiuhu’ during the time
J. tliat the sale was in force ; these sum s had clearly  

been paid by him  us a person interested in the pay
ment of m oney, w hich the defaulters were bound  
by law  to pay. The question  of the true scope of 
section U , whether, and if so, how far, the remedy  
provided thereby in the purchaser’s favour excludes
all other remedies, was raised before the Judicial
Com m ittee in Juscurn Boid v, Pirthi Chand (1), 
but was left undecided. Sir Lawrence Jenkins, it 
is noticeable, expressed a strong inclination in favour  
of the view that section U  should be held to make 
the rem edy provided 'therein exclusive, unless such  
an interpretation was opposed to a long and uninter
rupted course of construction to the contrary. It  
transpires, how ever, that the tendency of Judicial 
decisions has been in favour of the v ie w  that sec
tion 14 furnishes an exclusive rem ed y; see Tarachand 
V. Nafar Ali (2), Suresh Chandra v , Akkari (3), 
Bijoy chand v. Tinhari (4), Bijoychand v . Ashtiiosh 
(5). W e  are not unm indful that the actual decision  
in Nagendra Nath v . Chandra Sekhar (6), m ilitates  
against this v iew ; but the question as to the effect 
ot section 14 was neither raised nor considered there. 
W e  are of opinion that the purchaser m ust have 
recourse to the rem edy provided by section H  to

(1 )  (1 9 1 8 ) I  L . R . 46 G alcj 6 7 0 ;  (4 )  (1 9 2 0 ) 24  0 .  W .  N. 617 .
23  0 . W . N, 7 2 L  (5 ) (1 9 2 0 ) I. L  R. i 8 Gale. 4 5 4 ;

(2) (1877) 1 0; L. B. 236. 25 0. W. 42.
(3) (1893) I. L. E. 20 Calc. 746. (6  ̂ (1906) 5 G. L. J. 5 1
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th e  ex te n t that it  is a va ila b le  and th at he can n ot  
m a in ta in  a separate su it to  obtain the re lie f w h ic h  
i f  he h ad  so desired  m ig h t  h ave been gran ted  to  
liim  a gain st the zam in d ar in tke su it  for reversal 
o f th e sale.

In  the present su it, the S u b ord in ate  Ju d ge has  
p o in te d  o u t th at th e  pu rch aser d id  ask for  re lie f in  
th e  su it in stitu ted  b y  th e d efau lters u n d er section  14, 
b u t h is pi-ayei.' w as not g ran ted , as he w as fou n d to  
h a v e  m ade the purchase for the b en efit of h is fa th er  
w h o  w as h im se lf one o f the d e fa u ltin g  p atnid ars. 
I t  fu rth er  appears th at ©in th e appeal p resen ted  to  
th is  C ou rt the p la in tiff co m p la in ed  a gain st th e ju d g 
m e n t of th e S u b ord in ate  Ju dge re fu sin g  to aw ard  
co m p e n sa tio n  to h i m ; b u t th is  C ou rt confirm ed the  
decree o f the S u b ord in ate  J u d ge. T h e  v ie w  m a y  
c o n se q u e n tly  be w e ll m a in ta in e d  th at the c la im  for  
c o m p e n sa tio n  u rged  b y  th e p la in tiff as d efen d an t in  
th e  p rev io u s su it w as overru led . F ro m  tb is  stan d 
p o in t, the cla im  is c le a r ly  barred and can n ot be  
reagitated  in  th is litig a tio n . W e  h o ld  a cc o rd in g ly  
th a t  the Su bord in ate  Ju d ge has co rrectly  fou n d  that 
th e c la im  in resp ect of the first three ite m s can n ot be 
su sta in e d .

A s  regards the fo u rth  ite m , th e resp on d en t has  
e x p ressed  h is  w illin g n e ss  to retu rn  the secu rity  
d e p o sit , n a m e ly , the fo u r  p ro m isso ry  n otes of th e  
face valu e o f E s . 100 each and Rs. 26 in  cash .

T h e  resu lt is th at the decree m ade b y  the S u b o rd i
n ate  Ju d ge is affirm ed, sub;ject to th e m od ification  
th a t the decree w ill d irect the d efen d an t to  retu rn  
to th e p la in tiff the sec u rity  d ep o sit m e n tio n ed  above. 
A s  th e appeal has sn b sta n tia lly  fa ile d , th e a p p ellan t  
m u st p a y  th e respondent th e costs in  th is C ourt.

R a n k i n  J . c o n c u r r e d .
A . s. M. A.

Appeal dismissed. 
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