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A PP E L LA TE  CIVIL.

Before Wdmile-y and B, B. Glme JJ-

ROSHAN ALI
I’.

OHANDEA MOHAN DAS.*

La;idki7'd and Tenani'~Occujiancy nghi, ertingnishment of—Status of tenant
s>H(kd by co-jn-oprietcir purchasmg om qnncy right— Bengal Tenancy/

-4ci! {VIII of 1SS6)̂  s. {2) before amendment in 1907.
A CO-proprietor pureliasing aa occu p a n cy  righ t under h im se lf am i the 

otiier  proprietors is not a raiyat w ith  refxarJ the !aml a fter  liis puvclia^e 
o f  the o ccu p a n cy  r igh t.

Ram Lai Suhil v. Bkela Gdzi (1 )  fcillow eJ.
T h e  person to w hom  such  a co -p rop rie tor  settles  the land is a raiyat o r  

a ienui e-h older ab the case m ay be.

Second  A p p e a l  b y  E osiiaii A ll and another, tlie 

defendants.
Tiiis appeal arose out of an action in ejectm ent- 

The case of the plaintifi-respondent was tbat be "was 
a raiyat in respect of the disputed land and the defend­
ants are nnder-raiyats and that notice to quit had been 
served on defendants but that they had refased to do so- 
The defence of both the defendants raised a num ber  
of points and in the main they questioned the service  
and valid ity  of the notice as also the raiyati status 
of the plaintiff. The Conrt of Qrst instance found 
the defendants to be nnder-raiyats, but dism issed the 
suit on the ground of unsatisfactory service of notice-

* A ppeal from  A pp ella te  D ecree , N o &S5 o f  19 21 , aga inst the decree- 
o f  Sararla K uraar Sen G apta , S u bord ioate  Ju d g e  o f  T ipp era li, da ted  D ec . lo>
1920, reversing th e  decree o f  G o b io d a  Cha^Qdra C hakravarti, i l u o s i f  of- 
Oorailla. dated M ay 27 , 1923.

(1) (1910) I. L. R. 37 Calc. 709.
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1923 to quit. Thereupon tlie plaintiff appealed and the
S o s lir  Ali defendants filed a cross-objection. T h e Court of Appeal

below  held on his construction of the kabuliyat that 
'"mqh^n as the defendants were to get m erely a certain share

Das. of crops lor labour they had acquired no right to the
land either as ralyats or under-raiyats, that the regis­
tered kabuliyat rebutted the presum ption of the 
record-of-rights the other way, that as the defendants 
were neither raiyats nor under-raiyats it was quite 
im m aterial to determ ine the status of the defendants, 
that the plaintiff, a co-sharer landlord, having pur­
chased the non-transferable raiyati right before the 
B engal Tenancy A ct was amended in  1907, the o c c u -' 
pancy right subsisted and that notice had been  
d u ly  served. H e accordingly decreed the appeal and 
dism issed the cross-objections. The suit was therefore 
decreed.

The defendants, thereupon, preferred this second 
appeal to the H ig h  Court.

Bobu Jatindra Mohan Ghose, for the appellants. 
W e  hold independently of the lease. Plaint describes 
our stains as nnder-raiyats under the plaintiff, who  
bein g a co-sharer landlord has purchased the raiyati 
interest The raiyati was ncn-transferable. W h eth er  
It was before or after the amendment of the B engal 
Tenancy A ct in 1907, the purchase annihilated the 
raiyati interest, for the sim ple reason that the holding  
C‘ould never have been divorced from its raiyati charac­
ter. The co-sharer landlord was holding the land by  
paym ent of his share of the rent due to other cTo-sharers, 
but that did not and could not possibly m ake h im  a 
raiyat. A s regards the appellants being mere labourers 
as held by the Subordinate Judge on appeal, the learned 
Judge had no right to traverse or ignore the adm issions 
of title made b y  the plaintiff in the plaint.
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B a h u  U pendra k i m a r  R o ij. for the respoiirlent. 1̂23 
Tlie position of a co-sliarer landlord piircliasing ®ccii- eoska.v ali 
paiicY holding before the ameiidiiieat of section 22 CriÂBiiiA
of the Bengal Tenancy Act in 1907 was that of a iion- :moius 
occupaDcy raiyat. By sach purchase, the occupancy 
right ceased to exist, but the holding remained:
J a w a d u l H u q . r .  B a m  D as S aha  (1), B a m  Mohau.

Pal V. K a c h ii (2i. The question of transferability or 
non-transferability of the holding did not affect the 
question and the purchaser could at least acquire the 
right of a non-occapancy raiyat, as held in the case 
cited last and in N a b in  C h a n d ra  P a l v. B a n g a  C h a n d ra  

C h o w d h u ry  (8), A lim a d d in  v. A in a d d in  M a ju m d a r  

(Jr) and A h in a sh  O h a n d a r B h a tla ch a rje e  v. A m a r  

C h a n d ra  D i (5). decided by Mookeijee and Chotzner JJ.
In the present case, the pilaintiff purchaser has been 
paying rent to his co-sharers and I contend that, even in 
respect of his own share, he is a raiyat nnder himself*
The principle of merger is n&t applicable in the 
niofussil in this country and it is alw ays a question  
of intention to keep the superior and the inferior 
interests separate, except where statute forbids. In  
the present case the intention is clear and the plaintiff 
has asserted his raiyati right throughout. Previous  
to this suit, he recovered price of h u rg a  crops by suit 
in  assertion of the raiyati right.

I  submit next that it was to counteract the effect 
of the law laid dow n in Jawadul Etiq's case (1) and 
the 'F a l l  Bench decision cited above (2) that the 
amendm ent was made in 1907. The very w ording at 
section 22 coupled w ith the illustrations thereto 
clearly show the distinction betwefin the position of 
a co-sharer purchaser before and after the am endm ent

(1) (1 8 9 5 ) I. L  R . 24  Galb. 143. (3 )  (1 9 1 2 ) 15 Ind . Gas. 70 5 .
(2 )  (1 9 0 5 ) I. L. R . 32  C alc. S96. (4 )  ( I 9 I 7 )  3 8  Ind. Cas. 534.

(5 )  (1 9 2 2 ) S. A . N o . 1488 o f  19 20 .
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1823 The plaiiitifl is a raiyat under his co-sharers and the 
E o s ^ a l i  defendants cannot but be m ider-raiyats in respect 

V. of their shares and his position w ould be sim ilar even 
^Mohin  ̂ in respect of his own share. A s regards notice, a 

Dab. valid notice under section 49 (b) is sufficient to eject 
the defendants.

Lastly, I subm it that the low er A ppellate Court was 
justified, on a construction of the kabuliyat, in  hold­
ing that it conveyed no interest in the lands to the 
defendants and they were mere labourers. The  
question of construction of a document— w here no 
further investigation into facts is necessary, as here—  
is a pure question of law  and can be gone into in 
second appeal. Plaintiff cannot be blam ed if in his 
plaint he did not take up a better position b y  descri­
bing the defendants as mere labourers. It  is no 
question of prejudice to the defendants. A  kabuliyat 
alm ost similar in  its terms to the present one was 
construed as the low er Appellate Court did in this 
case : Poklian v. Rajani Kamal Ohiickerbutty (1).

Ghosb J. This appeal arises out of a suit for
recovery of khas possession on declaration of the 
raiyati right of the plaintiff after evicting the defend­
ants who are under-raiyats under the plaintiff and  
who hold under a kabulyiat the term of w hich has 
expired. This is how the plaintiff frames his suit. I t  
was dismissed b y  the M unsif who held that the
defendants were under-raiyats, but that no notice had 
been served under section 49 of the Bengal Tenancy  
A ct on them and, therefore, the plaintiff was not
entitled to a decree for ejectment. On appeal b y  the
plaintiff, the learned Subordinate Judge holds that the  
defendants are not in possession of the land as tenants
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but as laboarers. This view I riiink it wii.s aot opeu iri‘23 
to the Subordinate Judge to take, because the pluiiitiif E-sLrAN ali 
comes to Court Oil tlie aliegaciou that the clel'eiiclaats 
are imder-raiyats. Tiie facts, shortly stated, are Mohih
these:— The phiiutiff was a co-sliarer landlord with 
regard to a certain occupaucy liolding whicdi has been ltĥ>5e j.
found to be non-transferable.'’ He purchased the 
occupancy holding and then let it out to the defen­
dants under a kabuliyat dated Sad Poas 1317 B.B. fnr 
a term of one year only which expired in Poiis 1318 
B.S. Witli regard to the ineaniiî ' of this kabuliyat 
there is some dispute which I shall state later on.
The defendants coiitiuiied in posses.sion after the 
expiry of the term of that kabiiliyat and the present 
suit was brought in May 1919 which corresiKinds with 
sometime in Jeyt 1326 B.S. The cfuestion is what 
is the status of the defendauts. The learned Siiljor- 
dinate Judge, as I have said, iiolds that, imder the 
kabuliyat, the defendants are mere labourers. What­
ever may be the true construction of the document, 
the defendants did not hold the land at the time of the 
suit under the terms of the kabuliyat. Tiie plaintif 
mentions in his plaint tliat the defendants have been 
•'holding over” and that they are korfa raiyat?̂  under 
the plaintiff. There cannot be any question, there­
fore, tbat the defendants hold the laud as tenants 
under the plaintiS whatever their status may l)e. The 
learned Subordinate Judge next says that the occu­
pancy right of the raiyat prior to the purchase of the 
plaintilf not being transferable, section 22, sub-section
(2) of the B engal Tenancy Act has no application, and 
he seems to have held that the right of occupancy  
subsisted in the plaintiff and there could not be any 
merger. This, evidently , is a m isconstruction of the 
effect of section 22, sub-section (2) of the Bengal 
Tenancy Act* The question of transferability or
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V.
C h a n d r a

MOHiN
D as. 

G b o s e J.

1923 iion-tiraiisfelability o£ occupaiicy riglit is only  releyant 
R o s M  ali with regard to the posUioE of the co-sharer landlords 

when one of them  purchases the occupancy right, 
that is, w hether the other co-sharers w ould be entitled  
to joint possession w ith the purchaser or would be 
entitled only to recei^^e rent from  the purchaser 
according to their shares in  the property. In  this  
case that question does not arise, because the other 
co-sharei's did not ask for joint possession and 
they haY6 accepted the position that the plaintiff 
is entitled to possession b y  paym ent of their share 
of the rent to them . The question, then, is w hat is  
the position of the plaintiff w ith regard to this  
land ? The learned vakil for the respondent does not 
contend that the occupancy right purchased b y  the  
plaintiff subsists as has been observed b y  the Subor­
dinate Judge, but he contends that the plaintiff w ould  
be a non-occupancy raiyat w ith regard to the land. 
That position cannot be supported as it w ould lead  
to anomalies. W h y  should the plaintiff be considered 
to be only a non-occupancy raiyat ? I f  the plaintiff 
is a settled raiyat of the village and if  the coutention  
of the plaintiff be accepted, then b y  the purchase he 
would acquire a right o f occupancy and he w ould be 
an occupancy raiyat ander him self and his co-sharers-. 
Therefore, although gection 22, sub-section (3) of the  
Bengal Tenancy A ct (before the amendm ent in 1907, 
as that applies to this case) lays down that the occu­
pancy right w ill cease to exist by  such purchase, 
a new occupancy right w ould accrue to the plaintiff. 
Then supposing that he w ould be a non-oocupancy  
raiyat, would he be an occupancy raiyat by tw e lv e  
years’ possession of the land ? It seems to m e that 
it cannot be so. This question was discussed in 
one of the m any cases w hich  have clustered round 
section 22 of the Bengal Tenancy Act. in  the case o f



Earn Lai Sukul Bhela Gem (1), it was oliservecl i'32S
rliat a purchaser in the position of tbe plaintilf could Foshan A it

not acquire a new occupancy right under liim sel! and
Ills co-sharers, Mr. Justice W oodroffe, in  delivering mohax
the judgm ent of the Court, s a y s : To hold th is,” that
is, that such purchaser acquires a new  occupancy right, ghose -I.
” would, I think, defeat the policy of the section.
"  And, further, the owner of the holding could not 
••acquire a right adversely to him self in  his other 
'■ character as co-proprietor.”  I t  seems to m e, there­
fore, that the p lain tiS  was not a raiyat with regard to 
the land after his purchase of the occupancy right, but 
was holding it  in  his right as a co-proprietor. Wha|j 
then w ould be the position of the person to w hom  he 
lets oat the land ? He would, in  m y  ju dgm en t, be- 
a raiyat or a tenure-holder as has now  been made  
clear by the provisions of section 22, sub*sectiori (2) of 
the Bengal Tenancy A ct after the am endm ent in 1901,. 
w hich says if such transferee sublets the land to a 
third person, such person shall be deem ed to be a 
tenure-holder or a raiyat, as the case m ay be, in  respect 
of the land-” The defendants, therefore, w ould  be 
raiyats and not> under-raiyats as is contended for b y  
the learned valdl for the respondents. I f that is so, 
they are not liable to be ejected b y  service o ! notice 
under section 49 of the Tenancy A ct. The appeal is,
Therefore, fallowed and the suit dismissed w ith  costi?. 
in all the Courts.

WA-LMSl e y  J. I agree.

Apiieal allowed,
s. M.
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(1) (1910) I. L. B. 37 Calc. 709.


