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Before, Wulmdey and B. B. Ghose JJ.

HAYATUNNESSA CHOWDHUEANI
V. 10 2 3

A O H I A  E H A T U N ."  ■'̂ î .rch 25.

Limitailon— Murtgagc— Execufio^i o f decree— List o f ])ro])erties to he ^ro- 

c m k d  agam t^ i f  it can he suppletnenied suhequm tly.

In  an ap p lica tion  fo r  execu tion  o f  m a rtg a g e 'd e cre e  passed  under the 
Code 01 C ivil Prucediire, 1882 :■—

( ! )  In  co m p u tin g  the p er iod  o f  lim itarion , tim e b egins to run fro m  th e  
date o f  the final decree .

( ii)  I t  is not ob lig a tory  on the decree-hok ler t o  obta in  a fresh  decree 
in prop er  fo r m  to  enable h im  to p roceed  to  realise th e  d eb t  b y  p ro ce e d in g  
against properties o ther than  th e  m ortgaged  p roperties because the final 
d ecree  did not em b od y  the re lie fs  gran ted  in the fo rm  prescribed  b y  th e  
Code o f  1908.

A  Jecree-holder should not be  allow ed, by  subsequen t a p p lica tion  m ade 
iifter  the  ex p iry  o f  the period o f  lim ita tion  fu r  ex e cu tio n  o f  th e  decree , 
to  add other prop erties  to  the list  g iv e n  in h is  orig in a l ap p lica tion , 
presented w ithin  the period o f  lim itation -

Asgar Ali v. Troiloh^a Nath Ghose (1) followed.
Gnamndra Sa m ar Roy C h u d h u T tj\ ,R k h en d ra K u m a rR o y {2 )(lm in ‘ 

guisbed.

A ppeals by Hayatiinnessa Chowdliiirani, the
decree-hokler.

One Hayatmnuessii Cliowdharani obtained an ex 
tjcirie mort^^nige decree against the respondents on the 
'22nd Novem ber, 11)07. , The decree was signed on the 
27til N ovem ber follow ing. Tiie material portion of 
the decree ran as f o l l o w s T h e  defendants other 
“ than defendants N os. 13, 14 and 15 do pay to

( 1) (1 8 9 0 ) I . L. B . 17 C afc. 83 1 . (2 )  (1 9 1 8 ) 2 2 *0 . W .  N . 5 4 0 -

® A ppeals froM  Orders, N os . 39 9  o f  1920 and 336 o f  18 21, aga inst th e  
orders o f  S. G. G h ose , D istrict  Ju d g e  o f  K o'ikhali, dated  A n g , 24 , 1 9 20  
and M ay 1 1 ,1 9 2 1 , re sp ectiv e ly .
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‘ 'tb e  plaintiff the sum of Rs. 3,172-1 a. in claim  and 
“ the sum of Rs. 375-13 as. on account of costs of 
“ this suit w ithin  six. m onths from this day : that in 
“  default the plaintiff w ill be competent to realise his 
“ claim by auction sale of the properties m entioned  
“ in the plaint excep tin gth e properties N os. 1 and 2.
“ I f the amount claim ed be not realised by sale of the 
‘'m ortgaged properties, then the plaintiff shall be 
“ competent to execute his decree against the other 
“ properties of the defendants other than the defend- 

ants Nos. 13, U  and 15 ; and that if the w hole  
‘^amount of claim  be not realised thereby, the plaintiff 
“ w ill then be com petent to execute his decree 
“  against the person of the defendant No. 1 ; that the 
“ plaintiff do pay to the defendants N os. 13, U  and 
“  15 the sum of E s. 236-11-3 on account of their costs.” 
On the 6th June, 1908, an application was m ade for 
m aking the decree absolute and on the 4th July  
following' an ex parte order was passed by sim ply  
adding the words “ Decree is made absolute.'’ A fter  
m aking several applications for execution, the 
decree-hokler made this present application for 
executtpii on the 29th June, 1920. Judgm ent-debtor  
No. 0, ikchia K hatun, preferred an objection under 
section 47 of the Code of C ivil Procedure, 1908. She 
contended, inter alia, that there was no decree under 
Order X X X I Y ,  rule 6 of the said Code or section 90 of 
the old Transfer of Property Act and hence there 
was no decree capable of execution and that the decree 
was barred by  lim itation.

The District Judge allowed the objections and 
dism issed the application on the 11th May, 1921, hold­
ing that it was barred b y  the rale of 12 years’ lim ita­
tion , time running from  the date of the prelim inary  
decree excluding the period of grace of six m onths, 
the decree-holder having failed^to show that he had
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obtained the order absolute under section 89 of the 
Transfer of Property Act or a decree iiiidei ilie old 
section 90 ol that Act or under Order XXXIT. rule 6 of 
the Code of Civil Procedure, 1S08, within 12 yera‘s. A 
further objectioii takea at the hearing that the decree 
had iieTer been made absolute vths not allowed to be 
raised, the decree-hokler not being ready to meet the 
objection as to this question of fact. It did not appear 
from the record when the decree had been made 
ab.solnte. The otlier objections were found in favour 
of the decree-holder. Appeal No. 536 of 1921 was 
against this order. -

While this execntion case was pending, the decree- 
holder applied on the 21st August. 1920, for amend- 
ment of the execution petition by adding other 
propertie.? which was also disallowed on the 24th 
Angnst, 1920. as inequitable, the jndsment-debtors 
never protesting in the earlier executions. Out of 
this arose appeal No, 399 of 1920.

Both the appeals were heard together.
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Babu Dhirenclra L:il Kasfgir (with him Bahu 
Nagendra ISfath Bose), for the appellant. A preli­
minary decree or a decree 7 iis i is a conditional decree 
which must be made absolute before execution can 
issue for .sale of the property. Unless a decree is 
made absolute, there is in fact no decree capable of 
execution j A ju d h ia  Per shad v. Baldeo Singh (1). In 
this case an order for decree absolute was made on the 
4th July, 1908. It is true that no final decree was 
drawn up separately. On the back of the preliminary 
decree it was written that the decree was3 made abso­
lute. A separate decree should have been drawn up, 
but formerly, separate decree absolute was generally 
not drawn up and execution used to be issued after

(1 )(1?94)I.L , B. 21 Calc. 818.
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the order for decree final was p assed ; Ashfaq Husain 
V. Gtmri Sahai (1). Tlie period of liin itatioa is 12 
years from the date o£ the decree a b so lu te : Harish 
Chandra Shaha v. Chandra Mohan I)ass{^),Mahabir 
Prasad y . Sital Singh (3).

Am endm ent of execution petition b y  adding other 
properties cannot be d isa llo w ed ; Gnanendra Kumar 
Roy Choudhry v . Eishendra Kumar Roy (4), Mohini 
Mohan Sirkar v . Navadwip Chandra Bkwas (5).

Babu Jatis Chandra Giiha, for the respondents. 
The order dated 4th July, 1908, m aking the decree 
absolute was not an order as contemplated, by  sec­
tion 89 of the Transfer of Property A c t. H ence it was 
unenforceable and, under section 48 of the Code of 
C ivil Procedure, tim e w ould run from  the date of the 
decree, i.e., the 22nd N ovem ber, 1907. See Lakhi 
Narain Jagdeh v. Chowdhury Kirtibas Das (6), Ahdu 
Majid V .  Jawahir Lai (7), Maharaja o f Darhhanga 
v. Homeshuar Singh (8), Sachindra Nath Boy  v. 
Maharaj Bahadur Singh (9).

Babu Dhirenira Lai Kastgir, in reply. T h e case 
cited last by m y friend is inapplicable.

W a l m s l e y  J, These two appeals are preferred 
by the decree-holder. The facts necessary for under* 
standing the case are as fo llo w s ; a prelim inary decree 
upon a mortgage was passed on the 22nd Novem ber, 
1907, allowing six m onths’ grace to the m ortgagor. On 
the application of the decree-holder, a final decree was 
made on the 4th of July, 1908 ; but the reliefs granted  
were not embodied in a form al decree iii the form  now  
prescribed b y  the new Civil Procedure Code. The

(1 )  (1 9 1 1 ) I . Ix E . 33  A ll. 254 . ( 6) (1 9 1 3 ) 18 C. L  J . 1B3.
(2 )  (1 9 0 0 ) 1. L . B . 28  Calc. I l l
(3 )  (1 8 9 7 ) I . L . E . 19 A ll. 520 .
(4 )  (1 9 1 8 ) 22 C. W . N . 540.
(5 )  (1 9 1 8 ) 47 M . C a s .  911.

(7 )  (1 9 1 4 ) I . L  R. 35  A l l  35 0 .
( 8) (1 9 2 0 ) L . R .  43 I . A . 1 7 :

25 C. W . N. 337 .
(9 )  (1 9 2 1 )1 . L . E . 49  C alc 203.
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Judge’s order simply stated that tlie decree was made iy'̂ 3 
absolute as applied for. After Yarious appiicatioas for HiiATr;-:- 
execiition, the application from wliiali tliese appeals 
arise was presented on the 29tli of June. 1920. Tlie ram
learned Judge by his order of the lltli May, 1921, Iiekl 
that the application was barred by limitation. He K iiavjt., 

over-ruled several objections preferred by the jndg- ^y^le' 
ment-debtor; but. when he came to the last point J.
which was to the effect that th e application was 
presented more than 12 years after the date of the 
decree, he allowed that, and on that ground, dism issed  
the application for execution. The learned pleader 
who appears for the respondent, the jndgm ent-debtor, 
has tried to uphold this order, first, on the groand 
that time must rnn from the date of the prelim inary  
decree and, secondly, on the groand that the decree- 
holder ought to have obtained a fresh decree before 
he could proceed to realize the debt b y  proceeding  
against properties other than the mortgagedproperties.
•It appears to me that there is no substance in either 
of the^e arguments. The prelim inary decree was 
incapable of execution and before the Procedure Code 
of 1908 came into force, it was often the case that 
decrees absolnte were drawn up in an inform al 
manner. Inasm uch, therefore, as the prelim inary  
decree could not be executed, tim e must begin to run 
from the date of the final decree, how ever inform ally  
it was expressed. A s to the second contention, there 
is no warrant for the v iew  that a fresh decree was 
necessary before the decree-holder w as entitled to 
enforce his decree against properties other than those 
mentioned in the decree. In  m y opinion, therefore, 
the appeal against the order of the 11th M ay, 1921, 
that is, Appeal No. 336 of 1921, should be allow ed.

Then we come to the earlier appeal N o. 399 of 1920.
That is an appeal against the order of the 24th A ugust,

¥0L. L.] CALCUTTA'SERIES. T i l
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1920. The clecree-liolder made M s application, as 
already mentioned, on tlie 29th of June, 1920 in w hich  
he m entioned certain properties against w hich he 
wanted to proceed. On the 21st A ugust, he put in a 
petition asking for perm ission to be allow ed to add 
several other properties to the list g iven  in his original 
application. The learned Judge held that he was not 
entitled to do so. On behalf of the appellant, our 
attention has been drawn to the case of Gnanendra 
Kumar Boy Choudhnj v . Rishendra Kumar Boy (1). 
The circuinstances of that case appear to me to be 
very different from  those in the present case and I  
think we ought to fo llow  the principles laid down in  
the F u ll Bench decision of 'Asgar Ali v . Troilokya 
Nath Ghose(2). Consequently, in m y opinion, appeal 
No. 399 of 1920 against the order of the 24th A ugust, 
1920, should be dism issed.

The result of both orders w ill be that the decree- 
bolder w ill be entitled to proceed w ith his application  
for execution against the properties m entioned in the 
application as it was at the time of presentation on the 
29th of June, 1920. A s  success is equally divided  
betw een the parties, there w ill be no order as to costs.

(1 )  (1 9 1 8 ) 22 C. W . N. 540, (2 )  (1 8 9 0 ) 1. L . R, 17 C alc. 6 3 k

Ghose j .  I agree.

B. >1.


