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APPELLATE CRIMINAL.

Before Sanderson C.J. and Panton J.

1923 eran  khak

March 7 .

EMPEROR.*

Jvry—QueMioimg the Jury io â eeriain their verdid—Crimmal Procedure 
Crnk (Aci V nf ms) S. 303.

W lierc the i'essions J n d ge  d irected  the Ju ry  to g iv e  a clear verd ict in 
respect o£ the offences under ss. 147, 148 , 30 4 . 326 and 32 5 , o f  the P e n d  
Code, and th e y  returned a v erd ict  o f  g u ilty  nuder s. 147 against som e 
o f  the accused and under s. 148 against the rest, and added that “ none 
o£ them  are gn i’ t y  uader section  149

Held, that their verd ict w as incom plete , and that tho J u d ge  was ju st i­
fied, under s. 303 o f  tiie  Crim inal P rocedu re  Code, in p u ttin g  them  
la rth e r  questioas to ascertain p recise ly  their  verd ict as to  the other 
ofiences, and that the finding o f  the Ju ry  thereafter  that the accused w ere 
g u i l t y  undei ss. f - l i ,  w as lega l.

Per Sahdeusos 0. J. W h ere  there are more than on e  accused and 
several charges at a trial in  the C ourt o f  Sessions, it  w ou ld  be a conven ient 
course  i f  the officer o f  the Court w ere to  take the v e rd ic l against each 
o f  the accused upon the several charges separately.

S ection  807 o f  the C ode g iv e s  the Sessions Ju d g e  a d iscretion  to re fer  
the ease or not. I f  be disagrees with the  verd ict, but is  not c learly  o f  
opinion that it is necessary fo r  the endrf o f  ju stice  to subm it the case, the 
H ig h  Court w ill not in terfere  on  apfttal on the g rou n d  o f  h is fa ilu re  
to  do  so.

The appellants were tried before the Additional 
Sessions Judge of Faridpiir and a Jury, on charges 
under ss. 147, 148 and ff-f of the Penal Code, and 
were con victed  under ss. 147, 148 and f f f  and 
sentenced to Yarions term s of rigorous im p rison ­
m ent.

^Crinainal A ppeal, N o. 039  o f  1922, against the order o f  A , J , Dash, 
A dd itional Sessions Ju dge o f  Faridpur, dated D ec, 2 ,1 9 2 2 .



On 1th May 1922 one Kaininddi and four otlier> 
were ploiigliing a 6-cottali plot, which was in the f,xtZTinis 
possession of the former, when the appellants and  ̂ *'• 
others came on the land, variously armed, and 
interriipted the plonghing. An altercation ensued in 
the course of wdiich Hossain Mirdha, of Kaimuddi’s 
party, pushed the appellant £amjan whereupon the 
latter ordered his men to beat Hossain. One Yasiu, 
not on trial, struck Hossain on the forehead with an 
akkala (pointed spearj, and two others beat him with 
lathis. Hossain died on tlie 20th May, and informa­
tion was then sent to the police. A first information 
was lodged by the sub-inspector, and the appellants 
were sent up for trial.

At the close of his charge to the Jury, the Judge 
told them that he wanted a cleai' verdict in respect 
of the offences under ss. 147.148, 304, 328 and 325 of 
the Penal Code as regards each of the accused. The 
verdict of the Jury was recorded as follows

Q. Are you unanimous ?
.4. Yes.
Q. What is your opinion ?
A. We find Abdul, Ramjan, Baher and Sadulla 

guilty under s. 147: Eran Dalai and Matbar guilty 
under s. 148. And none of them are guilty under 
s. 149.

Q. Do you find that Yasin wounded Hossain 
there?

A. Yes.
Q. I wish to know your reasons for finding accused 

not guilty under s. 149.
A. W e think he did not give the blow with the 

intention of killing.
Q, But do you think he gave the blow knowing 

he would be likely to cause death or grievous hurt ?
A. He did not know he would he likely to cause
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ifris death. Bat he knew he would be likely to cause
RmT kh.is gi-ievons hurt.

Q. Do you tiiicV that Yasin committed no offence ? 
A, Yes, he committed grievous hurt.
Q. Then do you find that none of the accused knew 

that this offence would be likely to be committed in 
proseCQtion of the common object ?

A. Yes, they are guilty of an offence under 
s. 149 in conjunction with s. 326.

Q. You told me that none of the accused are 
guilty under s. 149 ; what am I to understand ?

A. I meant not guilty in conjunction with 
s. 304.

In the statement of finding and sentence the Judge 
recorded that “ my own opinion on the evidence is 
“ that the prosecution witnesses, owing to their delay 
■“ in informing the police and the manner in which 
“ they gave evidence, are not worthy of credit. But 
■“ the Jury are entitled to their view of the case. Gonne- 

quently, although 1 do not agree with the verdict, 
I accept i t ” .

The convicted persons appealed to the High Court.

Babu Dasamthi Sanyal (with him Babu Asita 
Eanjcm Ghose), for the appellants. The verdict 
under s. 149 was unambiguous, - and consistent 
with that under ss. 147 and 148. The Judge had 
no power, under s. 303 of the Criminal Procedure 
Code, to question the Jury further, and their verdict 
under ss. is illegal. Eefers to Queen Empress v. 
Dada Ana (1). The Judge should have referred the 
case, under s. 307 of the Code, when he disagreed 
with the verdict as to the guilt of the accused. The 
summing up was defective. He should have put it 
more clearly that in his view the prosecution evidence 
•was not credible.
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The Deputy Legal Bemembranctr (3Ir. Orr)'
(with Mm 3Ir. B, Ji. Ben), for the Crown, was not ee.:.7Fhax 
called upon. ' !'•

EiirEBoc.

Pantok J. This appeal is preferred by seven 
persons, all of whom have been convicted under 
s. 326 read with section 119, three under s. 
and four under section 147, of the Indian Penal 
Code, These offences are alleged to have been 
committed in connection with a riot which occurred 
at what has been described as a 6-cottah plot which 
one Hossain Mridba was engaged in ploughing.
Hossain Mridha, according to the evidence, was struck 
on the head, and received injuries from which he 
subsequently died.

The first point which has been urged by the 
learned vakil for tbe appellants is that the learned 
Sessions Judge was wrong in putting certain questions 
to the Jury at the time he was ascertaining their 
verdict. In leaving the case to the Jury the learned 
Judge said 1 shall want you to give me a clear 

verdict in respect of the offences under sections 14T,
U8, E04, S26 and 325 for each o! the accused.'' When 

the Jury returned from a consideration of their 
verdict, the first question put to them was “ Are you 
unanimous ” ?, to which the reply was “yes” . The 
second question was “  What is your opinion f. to 
which the reply was We find that Abdul Graai 
“ Khan, Ramjan Khan, Baher Ehan and Sadulla 
“ Sheik are guilty under section 147. Eran Ehaa,
‘"Dulal Ehan and Matbar Khan are guilty ' under
‘^section 148; and none of them’ are guilty under
section 149.”  .Having regard, to, what the. im*ned
Judge had said to the Jury, before they retired for 
the consideration .of their , verdict,, the;., answer.given 
by the foreman of., the Jury , was? in my opinion, an ',

YOL. L.] OiLCUTTA SEEIES. 661



1923 incoinplete verdict, and it was necessary that tlie'
ERiTsHiN learned Judge should put further questions to the 

foreman in order to ascertain precisely what the ver- 
‘ diet of the Jury was as regards the other offences 

P a n t o s J . i ]̂2ich the learned Judge had mentioned, that is tO' 

say, as regards sections 304, 326 and 325. The learned 
Judge, as I have said, did put further questions and in 
the result he ascertained that the real opinion of the 
Jury was that these appellants were not guilty of the- 
offence under section 30:1, but that they were guilty of 
the offence under section 326 by the operation of sec­
tion U9 of the Indian Penal Code. In my opinion, 
the questions put by the learned Judge were quite' 
legitimat-e and were in accordance with the provi­
sions of section 303 of the Code of Criminal Proce­
dure.

The next point urged is that the learned Judge was 
wrong in not referring the ease to this Court under 
the provisions of section 307 of the Criminal Proce­
dure Code. It is true that he expresses the opinion 
that he does not agree with the unanimous verdict of 
of the Jury; but section 307 quit-e clearly gives to the 
Judge a discretion in the matter, and it is only When 
he is clearly of opinion that it is necessary for the 
ends of justice to submit the case to the High Court 
that he shall so submit it. If he is not clearly of that 
opinion, his failure to submit the case is not a vsubject 
for interference by this Court on appeal.

The third point urged by the learned vakil is that 
the summing up of the learned Sessions Judge was 
defective, inasmuch as he should have more clearly 
insisted upon his view that the evidence of the prose­
cution witnesses was defective. It may be that the 
learned Judge might have expressed himself in 
stronger language in his charge to the Jury; but at 
the same time, having read this charge and having
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beeo- taken tJiroiigli some of the evidence given in the 
case, m j opinion is that it was an adequate and a fair ebaT kbax 
charge, and that we should not be justified in inter-  ̂ _
fering with the imaiiimoiis verdict of the Jury npon ‘I I I  
this ground. For these reasons, in my opinion, the J-
ai3peal mnst be dismissed.

Saxderson C J . I agree. I (le,*̂ ire to add a lew 
words, noi with regard to our decision npon this 
appeal, for my learned brother has already dealt tally 
with that matter, but from a general point of v iew ; 
and, that is with regard to the manner in which the 
\>erdict of the Jury was taken in this case. The first 
question put was, " Are you unanimous The 
answer was “ Y es” . The second question was “ Whafe 
is your opinion Then the foreman of the Jury en­
deavoured to give the result of their deliberations, and 
the decision at which they had arrived : and, as my 
learned brother has pointed out, in our opinion, it 
was an imperfect and incomplete verdict.

In my Judgment in a case like this, "where there 
are more than one accused and where there are several 
charges, it would be a convenient course, if the officer 
of the Court were to take the verdict of the Jtiry upon 
each charge separately. Section 301 of the Criminal 
Procedure Code provides “ When the Jury have eon- 
*' sidered their verdict the foreman shall inform the 

Judge what is their verdict, or what is the verdict of 
a majority In this case, as my learned brother has 

pointed out, the learned Judge said, ‘' I shall want you 
“ to give me a clear verdict in respect of the offences 

/'under sections 147, 148, 304, S26 and 325 for each of 
'‘ the accused/’ In my .opinion all the difflcnlty in 
this case, with regard to the verdict of the Jury, would 
have been obyiated if, after ascertaining that tte Jury 
were unanimous, the, ofiBcer of the Court had put the
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q u e s t i o n i s  yoLir verdict witk regard to each 
EsanKtian “ accused as regards the charge under section 

“ 147.” He would then get a clear answer upon this 
charge. Then ke would ask “ What is your verdictE mpeeoe.

toEjisos “ withregard to each of the accused as regards the 
“ charge under section U8 ?” He would get a definite 
answer to that question. Then he would proceed in 
the same way and ask Whac is your verdict with 
“ regard to each of the accused as regards the charge 
“ under section 304 ?” and so on. This is the practice 
which, in my experience, is always adopted at the 
Original Criminal Sessions of this Court, and I do not 
understand why such an obviously simple procedure 
should not be followed in the trial of cases in the 
mulfussii. If this procedure had been adopted in this 
case, there would have been no difficulty whatever in 
ascertaining the real verdict of the Jury.

E .  H .  M .  Appeal dismissed.

C R I M I N A L  i^ E V iS IO M .

nm

M a rch  7.

B e fo re  N 'm b o u ld  and S itk ra w a rd ij J J .

BAISNAB GHARAN DAS
V,

AMIN ALL"
Judgm ent'—P o m T  o f  M a g istra te ira m fe rre d  out o f  a d is ir ic l  to exercise  

ju r k d iM io n  t h m i? i— EvidenGe h ea rd  in  one lo ca l a re a  in a  d is t r ic t , and  

judgm ent written in  and  sent f ro m  (t^nother d is trict  a fte r  tra n sfe r th ereto-^  

D e liv e ry  o f  the judgm ent b y  a  M a g istra te  i s  the f o rm e r  lo ca l a rea —  

C r im in a l P ro ced u re  Code (A c t  T  o f  1 8 9 8 \ ss. 1 2  a n d  S60.

A  M a g is tra te  w ho lias  heard  the evidence in  a local area in  one d is t r ic t  

c a n n o t, a fte r  be has ceased to  possess ju r is d ic t io n  th e re in , b y  reason  o f  

an order o f  tra n s fe r to  ano th er d is tr ic t ,  com plete the t r ia l  b y  d e liv e ry  o f  

ju d g m s n t before departure, or b y  fo rw a rd in g  a \\Titte,n ju d g m e n t fro m

® C r im in a l R ev is ion , N o . 3 o f  1923, aga inst the orf^er o f  C . G . G . S e lm a , 

A d d it io n a l D is tr ic t  M a g is tra te  o f  S y lh e t, dated Dee, 7, 192*2.


