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Sa l im

S h e ik h .

6 HOKE J.

1923 an omission of the Legislature in not making sQch a 
Sa si K i.n ta  provision. W ith gueat respect, tiierelore, I am unable 
AcfliRjYA to accept tlie opinion expressed in some of tlie cases 

that an application made and withdrawn has the 
effect as if the application liad never been made. 
There does not appear to be any binding decision to 
the contrary on the question involved in these cases. 
On the other hand, the facts in Abeda Khatmi v. 
Majnbali GhoivdJmry (1) closely resemble the facts 
in the cases before ns. The appeals must, therefore, 
be dismissed and with costs in those cases in which 
the respondents have entered appearance.

W a l m s l e y  J. I agree.

•B. M. s. Appeals dismissed.
( I )  (1 920 ) I .  L .  11. 48 C a lc . 157 ; 24 C . W .  N . 1020.
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A u tre fo is  A c q u it - -A c q u it t a l on t r ia l f o r  c r im in a l Ire a c h  o f  trust o f  a  sum 

letween certa in  d a ie s^ S u b se q u e n t t r ia l f o r  c r im in a l breach o f  trust o f  

a separate sum  d u rin g  the same p e r io d — M is a p p ro p r ia t io n  o f  la tte rn o t  

known io  the p ro s e m to r on the f o rm e r t r ia l — Second p ro secu tio n  not 

la rr& d — Q fim in a l P ro c e d u re  Code {A c t  V  o f  1 8 9 8 ) s. 40 3.

A n  acq u itta l on  a ch arge , under s . 409 o f  th e  P e n a l  Code, o f  c rim in a l 

breach o f  tru s t o f  a ce rta in  sum  o f m o n e y  c o m m itte d  betw een tw o  spi-cified 

dates, does not ba r, under s. 403 o f th e  C r im in a l P ro c e d u re  C o de , a subse

que nt t r ia l  f o r  c r im in a l breach o f  tru s t, co ra n iit te d  on an inte rm ediate 

da te , o f  a separate sum  w h ic h  was n o t in c lu d e d  ju  the a m o u n t, fo rm in g

'  R eference to  a th ir d  J u d g e  f r o m  the d isse n tie n t ju d g m e n ts  o f  l^tew- 

bou ld  and S n h ra w a rd j J J ,  in  C r im in a l  E e v is iu n  N o . iO '98 o f  1922.



the s n lije c t o£ tlie  first, t r ia l ,  by a^asoii o f  the fcict^ r f l - i t ia g  to the rn isappro - 1923

tjr ia t lo n  u f  tue ia tte r  sum n o t h a v iu e  he^n k n o w n  to  th e  p ros t-cu lo r s t „  ' ̂ . KahESDU,!
the tiuie o f the previous char^'e. ^*4TH

Emptror v. Kasliimth Bagaji Sali (1 ) follow ed . Î OSB

In re Appadurai Ayya^  (2 ) not followed, „“  V  ̂ L.UPEKriE.
The petitioner, who was a casliier in tlie office of tiie 

Assistant Director of Military Works, Presidency and 
Assam districts, Fort William, was tried at the foiirtli 
Criminal Sessions of tlie High Court before Cuming 
J. and a Jury. He was charged, on tlie complaint of 
Major Holt White, iinder s. 409 of the Penal Code, with 
criminal breach of trust of a sum of Rs, 18,9*̂ 4 odd, 
committed between the 1st October 1921 and the 1st 
March 1921 After some evidence had been recorded 
the Standing Counsel withdrew the charge, on the 
28th Angast 1922, whereupon the following order was 
r e c o r d e d Withdrawn with leave o f the Court, as 
no evidence ivas offered'' The petitioner was then 
acquitted. Shortly after, on the complaint of the 
isame prosecutor, the police sent up the petitioner on a 
charge, ander s. 408 of the Penal Code, of criminal 
breach of trust as a servant of a sum of Rs, 100 com
mitted on the 30th November 1921. It was alleged 
that the discovery of the criminal misappropriation of 
this sum was made by the prosecutor after the termi
nation of the first trial. The third Presidency Magis
trate took up the case on the 8th December 1921. 
when the petitioner filed an objection pleading aictre- 
fois acquit in bar of the second trial. The Magistrate 
overruled the objection, whereupon the petitioner 
obtained the present Rule from the High Court.

The case ŵ as heard by Newbould and Sithrawardy 
JJ. who differed in opinion. Their Lordships’ Judg- 

, ments were as follows
H b w b o t il d  j . I n  m y  o p in io n  th is  ru le  shou ld  he d isch arge d . T im  

p e tit io n e r was tr ie d  and acq u itted  on a ch a rg e  o f  h a v in g  c o m m itte d  c r im in a i

(1 ) (1910) 12 B oro  L .  E ,  226. (2 ) f l 9 l 5 )  17 Or. L .  J .  30,
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breach o£ tru s t, in  respect o f  Rs. 18,9214 annas, d a r in g  t/ie pe n od  betw een 

1st October 1921 and 1st M arch  1922. H e  is  n o w  be in g  prosecuted 

on a ch arge  o f  h a v in g  co m m itte d  c rim iu a l breach o f  tru s t, in  respect 

o f  a sum o f  Rs. lO O , on th e  30th N ovem b er 1921. I t  is  coateaded on 

b e h a lf o f  the p e tit io n e r th a t, under scctioa 403 o f  the Code o f  C r iia ia a l 

Procedure , th e  accused h a r in g  been trie d  od th e  ch arge  o f the d e fa lcation  

co m m itte d  w ith in  th e  periods stated, he is not lia b le  fo r  p rosecutioo fo r  a n y  

fu r th e r  d efa lcation  co m m itte d  d u rin g  th a t pe rio d . T h e re  w o u ld  be consi

derable fo rc e  in  th is  con te n tion  if. i t  were show u  th a t the d e fa lca tion , w h ic h  

is  the subject o f  the present ch arge , could or m ig h t  h a w  been iu c lu d ed  in  

th e  fo rm e r ch arge . B u t  i t  i.s the case fo r  th e  G ro w n , and on the m ate

r ia ls  before us I  cannot .say th a t th a t case w il l  n o t be snUstantiated at the

tr ia l,  that the d e fa lca tio n  o f  th is  ite m  charged cou ld  not have been in  the

kno w led ge  o f  the prosecutioo at the tim e  o f  th e  p re v io u s  t r ia l .  T h a t  

be in g  so, i f  i t  "was im possib le  fo r  th e  accused to  have been trie d  at the 

prev ious  tr ia l, 1 am unable t3 see h o w  the a cq u itta l can, under th e  p ro v i

sions o f  section 403 o f  th e  O rita in a li Procedure Code, be a bar to h is be ing 

n o w  trie d . I  w o u ld , th erefo re , discharg-e th is  PaiJe.

SuflEAW ARtiY J .  I  re g re t I  am unable to  agree w ith  ra y  learned

bro th e r in  th e  v ie w  o f  th e  la w  w h ic h  he has ta ke n  in  th is  case. l o  m y

o p in io n  the second prosecu tion  on  th e  fa c ts  d isclosed w o u ld  not lie . T h e  

accused was ch arged  in  th e  p re v io u s  t r ia l  o f  “ c o m m itt in g  d e fa lca tion , 

“  be in g  a p u b lic  s e rva n t, w ith in  the period f ro m  1st O ctober 1921 to 1st 

“  M arch  1922, in  respect o f  an am ount w h ic h  w as alleged in  the charge to 

“ b9 rupees e igh tee n  thousand n ine hundred  and tw e n ty -fo u r  and anuas fo u r 

“ o n ly , b y  d ish on estly  m is a p p ro p ria tin g  or c o n v e rt in g  to h is  o w n  use, h av in g  

“ been en trusted in  such ca p a c ity  w ith  certa in  p ro p e rty  or d om in ion  over 

“ such p ro p e rty ."  T h e  present case itj an a tte m p t to  p rosecute h im  fo r  

c o m m itt in g  em bezzlem ent, in  respect o f  the sum  o f  rupees one hundred 

received b y  h im  on the 30th N o ve m b e r 1921, th a t is , on a date w ith in  the 

period in  respect o f  w h ich  he was tried at th e  previous tr ia l. I t  is. 

therefo re , contended th at the a cq u itta l in the p rev iou s  t r ia l  fo U o m n g  on 

the w ith d ra vfa l o f  th e  charge l;y  the S ta nd ing  Counsel under section 494 

o f  the C r im in a l P rocedure Code operates as a bar to  th e  present prosecution.

Section 222(2) o f  th e  C r im in a l P rocedure  Code k y s  d o w n  th a t  W h en  

“  an accused is  charged  w ith  c r im it i. il  breach o f  tru s t o r d ish onest m is - 

“  ap pro pria tion  o f m o n e y  i t  shall be suffic ient to s p e c ify  tiie  gross sum in 

“  respect n f w h ic h  the oSence is alleged to  have been com m itted , and the 

“ dates between w h ic h  th e  offence is  alleged to h ave  been c om m itted , w ith o u t 

“ s p e c ify in g  p a rt icu la r  iteaas o r exact dates, and th e  ch arge  so fram ed  shall 

be deemed to  be a ch arge  o f  one offenaB." I t  m eans th a t  i t  is  perm iss ib le  

to  prosecute a person fo r  d e fa lua tion  w ich in  certa in  g iv e n  datea irrespective
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o f  t iie  num ber oS ite m s  w in c h  he is  said feo h ave  m is a p p ro p ria te d . T in s  

clause to  m y  m in d  riiod iiie s  o r  affonls au e xc e p tio n  to  the ge u e ra l ru le  

enunciated  ia  section  231 o f  th e  C r im in a l P roced ure  C o Je , ’vvhieli says  

th a t  a person canno t be t r ie d  fo r  m ore than tlir f 'S  offetnjes c o m iii it te d  

V t'ith in  the pe riod  u f or.e y e a r, I t  enubles th e  p ro s e -'n to r to  e lta rge  tha  

accused w ith  n iis a p p ro p riu tio n  in  respect o f  a n y  m an her o f  itw iiis  in  spite 

o f  section 234 o t  th e  C r i i i i in a l P roced u re  C o ile , br.t Joes  im t e n tit le  h im  

to  m a iiit iu n  pri\st'cu tion  h y  in.<tal«ientg fo r  m tsa p p rn p rin tio n , c o ia ta itte d  

w ith in  th e  same period , o f  item s w ii ic h  m a y  h ave  form ed  the .subject o f  

t lie  p revious  clm rgG, T h e  m ain  cdement o f the offrince t r ie d  u nd er sec

t io n  222 (,?) is  th e  pe riod , w ith in  w h ic h  tlie  accused is said to  h avo  c o u u u it - 

ted  th e  oifooce o f  c rim in a l b reach  o f  tru s t and not so m u ch  th e  am ount in  

respect o f  w h ic h  he m ig h t  h ave  c o m m itte d  it. F o r  exa m p ie . i f  th e  accused 

cusnn iits  c r im in a l breach o f  tru s t, w ith in  c e rta in  dates, in  respect o f  tw e n ty  

ite m s , i t  is  Open to  th e  p ro s e c u tio n  to  ch arge  h iu i w ith  til] t l ie  t w e n t y  o r  

f o r  a n y  less n u m b e r. The, ofEenct! w o u ld  be con.sidered to  he one co n i- 

u jit te d  d u rin g  those dates. I f  a n y  o th e r in te rp re ta t io n  w « re  accepted, 

n a m e ly , th a t the p rosecu tio n  is a t l ib e r t y  to  leave o u t c e rta in  ite m s  fo r  

fu r th e r  proKecution, th e  o b je c t o f th e  la w  b a rr i iif ' fu r th e r  p rosecu tio ns  on 

th e  same fa c ts  w o u ld  be defeated , and w o u ld  resu lt in  the s p li t t in g  n p  o f  

th e  “ o?ze n/ence," as created b y  sec tio n  222 (;3). 1 do n o t th in k  th a t the 

fa c t  w h e th e r th e  ite m  f o r  th e  em beaz!e:neut o f  %Yhich th e  accused is  

subseq uently ch a rg ed  ■was k n o w n  o r not k n o w n  to  th e  c o m p la in a n t, or 

c o u ld  o r cou ld  n o t h ave  been k n o w n  to  h im , affects the la w  on th is  p o in t 

and  is  re le va n t to th e  present e u q u ir y . T h e  ciuestiou th a t  r e a l ly  m atte rs  

is  w h e th e r the accused m ight IiM S  I m i  ch arged  in  th e  p re c e d in g  t r ia l w ith  

the oft'ence fo r  w h ic h  he ia  sub seq ue n tly  p u t on itit* t r ia l.  A s  a m a tte r o f  

fa c t , f ro m  th e  perusa l o f  the record , I  fin d  th a t M a jo r T  JT. H o l t  W h ite  

w as th e  c o m p la in a n t in  the p re v io u s  case, and  in  th e  c h a rg e  s l)eet i t  is  

s ta ted  th a t  the accused c o m m itte d  c r im in a l breach o f  t ru s t  in  respect o f  

rupees e ig h te c ii tliousan d  and  odd w ith in  the 1st O c to b e r 1921 and 1st 

M a rc h  1922. I n  th e  d e ta il o f  th e  ite m s  o f  th e  am ount the f i f th  ite m  is  

g iv e n  as ‘ ‘ o th e r ite m s .”  I n  th e  present case th e  same g e n tle m a n , M a jo r  

H o l t  W h ite , states in  the ch arge  sheet su bm itte d  b y  th e  po lice  t i ia t  “ th e  

“ accused c o m m itte d  c r im in a l breach o f  tru s t as cash ie r in  the office o f  the 

“ M i l i t a r y  W o rk s  D e p a rtm e n t in  respect o f  rupeei^ one h un dred , deposited  

“ as ea inegt m on e y in  th e  said  office b y  one R atndl>ari, a c o n tra c to r, on a 

“ tend e r on 30th  N o ve m b e r 1921, a n d  w h ic h  m o n e y  w as en trusted  to  the 

“  accused b y  th e  c o m p la in a n t th ro u g h  th e  o rd in a ry  course o f  business ”  1 do 

n o t  see h o w  re a d in g  th ose  tw o  charges i t  can be sa id  th a t  M a jo r  H o l t  W h ite  

d id  n o t  k n o w , o r  co u ld  not: th a t  he Im d m ade o ve r th is  m o n e y  to

th e  accHBed w h e n  he  brquglifc th e  f irs t  c h a rg e . B e th a t  as i t  m a y , I  am  o f

1923
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192 3  opinion tliat, on the general question of law th at is rait^ed, tlie plea o f

auire fuis acquit um st prevail, and th id  rule m ust be made absolute. 
In a g e n d ra  j  I  1 >

Nath

Bose •Owhi.̂ *' to the tliliereiice of opinion between their 
Lordships the case was referred to Greaves J. as the 
third Judge.
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EMrEROK,

B a h ii-D a s a ra ih i S a n y a l {'sViVa iiim B a b u  T a ra k e -  
s im r  F^al C Jiow d h rij and B a lm  P J ia n in d ra  N a th  31u- 

k h e }je e ),to v i] ie  petitioner. , The accused was acquitted 
ot cririiiiial breacli of trust of a larger sum committed 
berween 1st Octobt-r 1921 and 1st March 1922; and 
cannot be tried again for the same offence, in respect 
of a different sum misappropriated during the same 
period. Under s, 222 (2) of the Criminal Procedure 
Code, the second offence was included in the first one. 
Refers to I n  re  A p p a d u ra i A y y a r  Q), Or. E ev. 934 o f  

1919 (2), decided by Chaudhuri and Newbould JJ. on 
28tb. November 1919. The subsequent discovery does 
not affect the question. The case of Emperor v. J h a b b a r  
Mull Lakkar (o) is almost similar. Distinguishes 
Emperor  v. Kashinath Bagaji Sali (4). The whole 
case is now before the Court: jSatni Chandra Mitra v. 
Emperor (5).

Mr. S. Ghaki avarti, for the Crown. The sub
sequent prosecution is not barred under s. 403. The 
misappropriation of the item of Rs. 100 could not 
have been discovered at the first trial. Refers tO' 
Badha Kissen Goenka v. Fateh Qhayid Borah (6). 
The period of time is not the- essential poini of- the 
offence. Relies on Emperor v. Kashinath Bagaji 
Salt (4). Section 322 (2) of the Code does not require 
the gro'js sum to include ell the items defalcated during

(1 ) (1915) 17 Cr. L .  J .  30. (4 ) (1910) 12 B o m . L .  E .  m .

(2 ) U n re p o rte d . (5 )  (1 9 1 0 ) I .  L .  E .  38 C a lc . 202.

(3 )  (1 9:^2) I .  L .  II. 49 C a lc . 924. (6 ) (1 918 ) 23 G . W .  Sf. 543.



a certain period. Comments on In re Apixfdiirai 
Aijijar (1), and distiiigruslies Cr. Eev. 934 o f 1019 (2).

Babu Dasarat'ld SanyaL in  reply. Bose,

Gr'EAYES J. This matter comes before me by EMrEBop., 
reasoD of a difference of opinion between Mr. Justice 
Newboiild and Mr. Justice Snbrawardy. Tlie facts 
are as follows

The petitioner was charged at the Criminal Ses
sions held in Calcutta in August U)22, under section 
409 of the Indian Penal Code, 'Vv’ith criminal breach o f 
trust in respect of a sura of Es, 18,924-i alleged to have 
been misappropriated by him between the 1st October 
1921 and the 1st March 1922. The charge was with
drawn with the leave of the Court, on the 28th August 
1922, as no evidence was offered. This in law 
amounts to an acquittal.

The petitioner is now being prosecuted at the ins
tance of the complainant, who was also the complainant 
in the previous matter, for criminal breach of trust as 
a servant, under section 408 of the Indian Penal Code, 
in respect of a sum of Rs. 100, alleged to have been 
misappropriated by tbe petitioner, on the oOthNovem* 
ber 1921, that is to say, within the period covered by 
the chai'ge under section 409 in respect of the sum of 
Es. 18.924-4.

The prosecution alleged that the sum of Rs. 100 
was not included in the sum of Ks. 18,924-4, and that 
the facts relating thereto were not known to them at 
the time of the previous charge, and the matter has 
been argued on this basis.

It is contended on behalf of the petitioner that he 
is now being charged with the same offence of which 
he was acquitted at the previous trial, and that, hav
ing regard to the provisions of 'section, 222 (2) of the
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(1) (1916) 17 Cr. L  J. 30. (2) Umeported.



1923 Code of Criminal Procedure, be cannot now be charged 
any misappropriation between tlie 1st October 

Nath 1921 aud the 1st March as any misappropriation 
between that period, whether included in the gross 

SiimoB. ĉ um or not, is one offence by reason of the provisions 
<Jr e a v e s  J. of the snb-sectioo. This is the view talien in In re 

Appadurai Ayyar (1).
On behalf of the Crown it is contended that section 

2,S2(5) only dispenses with the particulars which 
otherwise would be required, but that it does not say 
that the gross sum is to include every act of misappro
priation committed within the dates specified in the 
charge. It is urged that the essence of the offence is 
the misappropriation, and not the time within which 
it took place, and that, as the Rs. 100, the subject of the 
present charge, was not included in the gross snro, the 
offence now chargef  ̂ is not the same as that in respect 
of which the petitioner was previously acquitted. 
This is the view taken in Emperor v. KashinaIh 
Bagaji Sali (2). With this view, and with the reason
ing ot Chandavarkar J. in his judgment in that case, 
I respectfully agree.

In the result, I agree with Mr. Justice Newbould 
that the Rule should be discharger).

H. M. Buie discharged.
(1 ) (1915) 17 C r . L. J. 30. (2 ) (1910) 12 B om . L .  R .  226.
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