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Settlement o f  R en t— B en g a l Tena ncy A c t  ( V I I I  o f  IS S S ), s. lO S, a p ji lk a t io r j  

under— W ‘ th d raw al n f  aj^j)Ucaiion, effect n f— S. 109, Bengcd T m a n ey i 

J c i ,  i f  and lehen ba rs a ^ m b se qim t su it in  C i c i l  C o u rt— R evenu e officer^  

{ f  has ju r is d ic t io n  to grant leave to sue in  a C o u rt  o f  d ife re n t  j u r i s 

d ictio n ,

W h e re  t l ie  p la in t iS  made au a p p lica tio n  u u .le r s. 105 o f  th e  B e n g a l 

T e n a n c y  A c t  b e fo re  the Reveim e O fScer w it l i  re g a rJ  to a n u m b e r o f  h o ld 

in g s  and subseq uently p rayea  fo r  p e rm itis iu ii to  b r in g  su its  in  th e  C i v i i  

C o u rt  a g a in s t th ose  d efeudantij w h o  had n o t pom prom ised  and th a t  t lie  case 

m ig h t  be disposed o f  in  accordance w ith  the co iap ro tiiise  as a g a in s t the- 

others, w h ic h  p ra y e r  was g ra n ted  :

Eeld^  th a t a subsequetit s a it in  th e  C iv i l  C o u rt  was n o t m a in ta in a b le ' 

under s. 109 o f  the B e n g a l T e n a n c y  A c t .

f f e U ,  fu r th e r, th a t there w as no pro^pisiou in  th e  B e n g a l T e n a n c y  A c t  

th a t an a p p lic a tio n  made under s. 105 and subseq uently  w ith d ra w n  hadi 

th is  effect th a t such an a p p lica tio n  had n e ver been made.

A le d a  K h a tu n  v ,  M a ja h a li C h o w d h iry  (1 ) fo llo w e d .

C h o d d it t i  v . T u h i  S in g h  (2 ), A s w in i K u m a r  A ic h  y. Sctroda Gharan- 

B a m  (3 ),  K a m in i S u n d a ri v, A b d iil H a h in  (4 ) and S o ro j K u m a r A c h a t ji-  

V. U m d  A l l  H o w la d a r  (5 ) d is tin g u ish e d  on th e  g ro u n d  th a t th e  su b je c t 

m a tte r o f  the tw o  p roceedings in  th ose  cases w ere  d iS e ren t in  w h ic h  case- 

s. 109 w ou ld  n o t bar a subsequent su it.

A p p e a ls  f ro m  A p p e lla te  Decrees, N os. 106 to  108 and  1016 o f  1921,. 

aga in s t th e  decrees o f  A t u l  Ch andra  Banerjee, S a bo rd ina te  Ju d g e  o f  M y ra e n - 

s in g h , dateJ Sep. 13 ,1920 m o d ify in g  the decrees o f  T r a i io k y a  N a th  E o y . .  

M u n s if  o f  M y in e n s in g h , dated J a n . 30, 1&20.

(1 )  (1920) I .  L .  R . 48 Ca lc, 157 ; (3 ) (1916') 24' C. L ,  J .  79.

24 C . W .  N , 1020. (4 ) ( I 9 l 8 )  28 G. L ,  J .  254.

C2) (1912) I .  L .  R . 40 Ca lc. 428. (5| (W 2 1 )  25 C . W .  N . 1022-



Second Appeal .̂  by Maliaraja Sasi Kanta Acharjya 
Bahadiir, tlie piaiatifi;. 6as7kI:cta

These four appeals arose oat of as many suits for 
recovery o! rent at the rates alleged to have been salim! 
payable originally together with enhancement at the 
rate of 6 annas per rupee, on the ground of increase in 
the price of staple food crops. The plaintiff also 
claimed cess and damage. The defence inter alia v̂as 
that the plaintiff was not entitled to enhancement as 
claimed, that the defendants having paid’ rent at uni
form rates for .over 20 years before suit they wej'e 
not liable to pay enhanced rates, that the plaintiff 
having withdrawn his applications under section 105 
of the Bengal Tenancy Act, his claims for enhance
ment were untenable. The Court of first instance 
allowed enhancement at -i annas per rupee and decreed 
the suits accordingly. On appeal by the defendants, the 
learned Subordinate Judge held that inasmach[as, 
the plaintiff had withdrawn his previous applications, 
under section 105 of the Bengal Tenancy Act, the 
present suits were not maintainable under section 109 
of the Act and dismissed the suits.

Bcibn Jogesli Chandra Boy  (with him BabuNagen- 
(Ira Nath Bose), for the appellant. There are>, 
conflicting decisions on the point involved in these-̂  
appeals. The rulings in OheoMiiti v. Tulsi Singh (1),„
Aswini Kumar Aich v. Saroda Charan Basu (2),,
Kamini Simdari v. Ahdtd Habin (3) and Soroj'
Kumar Acharji v. Umed All Soiuladar (4) are in 
my favour. The only decisions against me are A beda 
Kkatim  V. Majubali Chowdhury (5) and an un-. 
reported decision by Mookerjee and Walmsley JJ. In̂

(1 )  (1 9 1 -i) I .  L .  B .  40 G a le. 428. (4 )  (1921) 25 C . W .  xN. 1022.

(2 ) (1916) 24 a  L .  J .  79 ^5^ (19-20) I .  L .  B . 48 C a lc . 157

(3 )  (1918^ 28 C . L .  J .  254. 24 C . W . X  1020.
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S. A. 1378 of 1919 on 16fcli January, 1923. But tliey 
are distinguishable. In view of the conflict of 
judicial opinion I submit it is a fit case for reference 
to a Full Bench.

B(tbu Radhahemde Pal, for the respondents. 
The cases cited by my friend are all distinguishable. 
The decision in Abeda Khatan v. -Majubali Chow- 
dhury (1) and the unreported decision of Mookerjee 
and Walmsley JJ. are in point. I submit there is no 
conflict of judicial opinion.

Babu Jogesh Chcuidra Eoy, in rep'l f̂.

G h o s e  J. These appeals arise out of as many suits 
for rent at an enhanced rate on several grounds stated 
in the plaints. The Munsif made a partial decree in 
favour £)f the landlord, the plaintiff. On appeal by 
the defendants, the Subordinate Judge has dismissed 
the claim for enhancement on . the ground that the 
suit for enhancement is not maintainable under the 
providons of section 109 of the Bengal Tenancy Act,' 
the landlord having made applications under 
section 105 of the Act before the Revenue Officer, 
on the authority of the case of Abeda Khatun v. 
Majubali Ghoivdhurij (1). The learned vakil for 
the appellant argues before us that there is a 
difference of opinion with regard to the construction 
of section 10̂ , and contends that the case of Abeda 
Rhatun v. Majubali Chowdlnmj (1) is distinguish
able from the present case and that the other cases 
relied on by him support hia contention that such a 
suit is maintainable, notwithstanding the provisions 
of section 109 of the Bengal Tenancy Act. Before 
deciding the question it seems t£) me that it is 
necessary to look into the provisions of section 109

0 )  (1920) I. L. B. 48 Calc. 157 ; 24 C. W. N. 1020.



of the Act in order to vsee wlietlier tlie present for 
enhancement is maintainable. What huppeiied in g_̂gj 
this case wag that ,the plaintiff presented ati applica- AcH.iEJVA 
tion nnder section- 105 of the Bengal Tenancy" Act su.im 
before the Eevenue Officer with regiii’d to a number of 
holdings. Then, on the 18th of Sepieml}er, 1917, he ciiiosE J. 
presented a petition before the Revenue Officer to the 
-effect that certain of the tenants whose holding had 
been recorded in a number of khntians had compro
mised the suit but certain otinu' tenants among 
whom are the present defendants did not appear 
for the purpose of coming to a compromise 
and he prayed that permission might be granted 
to him to bring suits in the Civil Court against the 
defendants who had not compromised and that the 
case might be disposed of according to the com
promise entered into by the others. On this petition, 
the Eevenne Officer made this order: “ Plaintiff 
“ files a petition for permission to withdraw cases 
“ against the defendants of Khatians Nos. 172,196, etc.
“ The prayer is allowed. Other defendants have 

compromised. Put np on 27th September, 1917,
“ for J n d g m e n t I n  the judgment, nothing further 
is said to with regard fco those defendants who 
did Do't compromise. Now, section 109 of the Bengal 
Tenancy Act runs thus; “ Subject to the provisions 
“ of section 109A, a Civil Court shall not entertain 
“  any application or suit concerning any matter 
“ which is or has already been the subject of an 
“ application made, suit instituted or proceedings 
''taken under sections 105 to"" 108 (both inclusive)”.
There cannot be any doubt that this matter, which 
is now for decision in the Civil Court, was a matter 
which was the subject of an application made under 
section 105 of the Bengal Tenancy Act, The conten
tion is that when the application under section 105

■’ ' ' . U
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1&23 TOis withdrawn against these defendants, the opera- 
SasiKakta of section 109 cannot come into play, or, in other 
aohakjia words, the contenMon is that, unless there has been

V.
Salim a decision on the application by the Revenue Autho- 

it is open to the party who made the application 
Ghose j . to bring a suit in the Civil Court with regard to the 

same subject matter. It seems to me that to accept 
such a conteBtion would be to make an addition to 
the section and to read the words subject of an 

application made” as if they stand for “ subject of a 
“  decision ” , which in my judgment, we cannot do. 
Therefore, apart from authorities, it would seem that 
the decision of the learned Subordinate Judge is 
right as regards the true construction of section 109 
of the Bengal Tenancy Act. It is contended, however, 
by the learned vakil for the appellant that a number 
of cases have been decided the other way and that 
this matter should be referred for decision to a Full 
Bench. The cases to which he refers are these: 
Gheodclitfi v. TnLi Singh (1), Aswtyii Kum ar Aich 
V .  Saroda Gharan Basu (2), Kamini Sundari v. Ahdul 
Habin (3) and iSoroj Kum ar Acharji v. Vmed Ali 
Howlodar (4). In the case of CheodditU v. Tidsi 
Singh. (1), the learned Judges, altl^ough they expressed 
an opinion in favour of the contention now advanced 
by the learned vakil for the appellant, said th is: 
“ Moreover, it cannot well be said that the subject 
“ matter of the application made in 1906 and the 
“ subject matter of the suit brought in 1909 are the 
“ same If the subject matter of the two proceedings 
were different, then the suit was certainly maintain
able and section 109 of the Bengal Tenancy Act would 
not prevent a party from bringing a suit. That case 
is, therefore, distinguishable from the present case

(1 ) (1 912 ) l .  L .  E .  40 C a lc . 428. (3 ) (1 9 1 8 ) 28 C . L .  J. 254.

(2) (1916) 24 0. L. J. 79. (4) (1921) 25 0. W. N. 1022.
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tiDcl tlie observations Biade tlierein do not prevent us 9̂23
from taking a different view. The same may be said kasta
of the case of A s tv in i K u m a r  A ich . v, Sarocla O haran  *̂cHAajxA
B a s il  ( I ) , Ihe learned Judges ill tbat case said this: Sima
“ These matters are entirely foreign to the jarisdiC"
“ tioii of the Pieveirae Officer nnder section 106, his G h o s e J. 

“ work being confined to a decision of the point 
“ whether the entry in the record of rights is correct 
“ or not” . Similarly, in the case of Kamini Simdan 
V . Ahclul Eahin (2), the learned Jadges observed as 
follows: “ We are unable to agree with him (that 
is, the Subordinate Judge) in this opinion as it seems 
to us that the subject matter oC the suit under sec
tion 106 and the subject matter of the present suit 
are entirely different” . The case of Soroj Kumar 
Acharji v. JJmed AU Hoiolaclar (3) apparently follows 
the previous cases and the case of Aheda Khatun  v.
M a ju h a li Chcnvdhury (4) is distinguished on the 
ground that, in that case, there was no permission 
to withdraw the suit with leave to bring a fresh .suit.
It may be said that in the present case also there was 
no such leave granted. It may be a question, as was 
raised in the case of Sorof Kumar Acharji v. JJmed 
AH Howladar (3), that, even if such leave were 
granted, whether the Eevenue Officer had any Juris- 
diction to grant leave to bring a suit in a Court of 
different jurisdiction. There is no provision, however, 
in the Bengal Tenancy Act that an application made 
under section 105 and subsequently withdrawn has 
this effect, that such application had never been made.
It is only the Legislature that can wipe out the effect 
of an application made by reason of its being with
drawn and we cannot supply what may possibly be

(1 )  (1916) 24 C . L .  J .  79. (4 ) (1920) I .  L .  E .  48 C a lc . 157 ;

(2 ) (1918) 28 C . L .  I  254, 24 0 . W .  H .  1020,

(3 )  (1921) 25 G . W .  N . 1022.
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1923 an omission of the Legislature in not making sQch a 
Sa si K i.n ta  provision. W ith gueat respect, tiierelore, I am unable 
AcfliRjYA to accept tlie opinion expressed in some of tlie cases 

that an application made and withdrawn has the 
effect as if the application liad never been made. 
There does not appear to be any binding decision to 
the contrary on the question involved in these cases. 
On the other hand, the facts in Abeda Khatmi v. 
Majnbali GhoivdJmry (1) closely resemble the facts 
in the cases before ns. The appeals must, therefore, 
be dismissed and with costs in those cases in which 
the respondents have entered appearance.

W a l m s l e y  J. I agree.

•B. M. s. Appeals dismissed.
( I )  (1 920 ) I .  L .  11. 48 C a lc . 157 ; 24 C . W .  N . 1020.
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B e f o re  G reaves J .

NAGENDRA NATH BOSE 
i\

EMPEEOR.*

A u tre fo is  A c q u it - -A c q u it t a l on t r ia l f o r  c r im in a l Ire a c h  o f  trust o f  a  sum 

letween certa in  d a ie s^ S u b se q u e n t t r ia l f o r  c r im in a l breach o f  trust o f  

a separate sum  d u rin g  the same p e r io d — M is a p p ro p r ia t io n  o f  la tte rn o t  

known io  the p ro s e m to r on the f o rm e r t r ia l — Second p ro secu tio n  not 

la rr& d — Q fim in a l P ro c e d u re  Code {A c t  V  o f  1 8 9 8 ) s. 40 3.

A n  acq u itta l on  a ch arge , under s . 409 o f  th e  P e n a l  Code, o f  c rim in a l 

breach o f  tru s t o f  a ce rta in  sum  o f m o n e y  c o m m itte d  betw een tw o  spi-cified 

dates, does not ba r, under s. 403 o f th e  C r im in a l P ro c e d u re  C o de , a subse

que nt t r ia l  f o r  c r im in a l breach o f  tru s t, co ra n iit te d  on an inte rm ediate 

da te , o f  a separate sum  w h ic h  was n o t in c lu d e d  ju  the a m o u n t, fo rm in g

'  R eference to  a th ir d  J u d g e  f r o m  the d isse n tie n t ju d g m e n ts  o f  l^tew- 

bou ld  and S n h ra w a rd j J J ,  in  C r im in a l  E e v is iu n  N o . iO '98 o f  1922.


