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1923 wlien the proceedings begin afresh in the lower 
Court.

The result, therefore, is that tlie convictions of the 
accused are set aside, and the case sent back to the 
same Magistrate to begin the trial afresh from tbe 

Ra o t  J. point which I have indicated. The fines if paid must 
be refunded,

The same order is made on the revision petition at 
the instance of the second accused, the printer.

E. H. M.

APPELLATE C8V1L.

1923 

Feb, 2.

Before Walmsley and B. B. Ghose JJ.

RAMANI KANTA RAY
V.

BHIMNANDAN SINGH."

Kahdiijat—Evidence Act ( I  of 1872), s. 90—Presumption— Am-mu'kJitar, 
signature hj—Ptoof of mthority to txecvte a document, if necessary.

Where a mlmllyat more than 30 years old purported to liave been 
executed b y two ladios, A & E-ba-Jcalam—C, Am-mulclitar ;~

Held, that under s. 90 of the Evidence Act no doubt there sliould be a 
pveaiitsiptiori that the document was executed by C, as Am-niul'Uar, but it 
must be proved that the Am-nuhUar had authority to execute the docu
ment on behalf of the ladies.

Se co n d  A p p e a l s  by Ramani Kanta Ray, the plain
tiff.

Tlie analogous appeals Nos. 1551, 155'1 and 1553 of 
1921 arose out of three suits for rent against the same

* Appeals from Appellate. Decrees, N(>s. 1551 to 1553 of 1921, against 
the decveei of Maninatba Nath Bo.se, Subordinate Judge of Rangpore, dated 
March 31,1921, reveraiiig the decree of Jatiiidra Nath Mukerjee, Muasif of 
Gaibanda, dated Dec. 3, 1919.



defendants and were heard togetlier. Tlie claim was 
based iipon three ka,huUyafrS tor rent with interest as eajiam 
stipulated by Sheo Komari and Kulamaiiti who were Say 
the previous tenants in possessioa. On their death, b h i m - 

the defendants came into possession as the rever- 
sionary heirs of the last male owner. The kabiiliijats 
were executed by one Sadanancl Sarkar as Am'mukhiar 
for the widows. The defendants denied the kabuliijcits 
and contended that they were not bound to pay 
interest. The jama was, however, admitted in each 
case. The Munsif decreed the suits holding that the 
plaintiff was entitled to get interest as stipulated in 
the kabuliyats. On appeal, the Subordinate Judge held 
that the defendants were .not bound to pay interest at 
the stipulated rate and accordingly he varied the 
decrees and allowed the legal interest.

Bahu Atul Ohandra Gupta, for the appellant. The 
lower Appellate Court is wrong in thinking that 
Ubilack Rai v. DiUial Eai (1), governs the facts of the 
present case. That case lays down that when a docu
ment 30 years old purports to be executed by an agent 
for his principal the document is not proved to be the 
principal's by its mere production from proper custody 
under section - 90 of the Evidence Act, but for that 
purpose proof of agent’s authority for such execution is 
necessary. But in the present case the documeats do 
not purport to be executed by an agent for his principal 
but purport to be executed by the two ladies, Sheo 
Kumari and Kulamanti themselves through the pen of 
Sadanand Sarkar, Am-mukhtar (“ Sheo Kumari, Kulat 
“ manti—Sa-Zijrt/fl'm—Sadanand Sarkar, Am-mukhtar''). 
Am-mukhiar is a mere description here. A signature 
affixed to a document by a person through the hand of 
another is not the latter’s signature but of the former i 

(1)(1878) I .L . R. 3 Calc. 557.
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1923 Deo Narain JRai v. Kiikur Bind (1), Sasi Bhuscin v.
Bamani Chandra Peshkar (3). Section 90 of tlie Evidence Act

Kanta Kay provides that in the case of a doc ament executed,
Bimt- the Court may presume that it was duly executed,
NANDAN Tfviiicli in the case of a document executed by a person 
Singh. , i .

by affixing his signature through the hand of another
means that the Court may presume tbat the facts 
necessary for due execution under those circumstances 
were present, e.g., that the name of the executant was 
signed by the otlier person in his presence and at his 
request. Otherwise section 90 would cease to be appli
cable to documents executed or attested by illiterate 
persons and the Evidence Act is the law of a country 
where illiteracy is the rule and literacy the exception.

Babu Mahendra Nath Boy and Bab a Debendra 
Narayan Bhattachcirjee, for the respondents, were not 
called upon,

G-hose ,T. These appeals arise out of three suits for 
rent. The claim is based upon three kabuUyats alleg
ed to have been executed by two ladies, Sheo Kumari 
and Kulamanti. Ths defendants are in possession of 
the properties incladed in the ka'niHyats claiming to 
have interest as the revervSionary heirs of the last male 
owner. The, question only relates to the rate of in
terest stipulated iu those kabuUyats which is six pies 
per rupee, per month. The defendants’ plea is that as 
the lands have come to their hands as the reversion
ary heirs of the last male owner, they are not bound 
by the stipulation contained in the kabuUyats as 
regards the payment of interest and that the ladies 
did not, as a matter of fact, execute these documents. 
The documents purport to be more than thirty years 
old and on the face of them, they are executed or 
rather signed as (f̂ ŝ and i)

(1) (1902) I. L  R. 24 All. 319. (2) (1906) I. L. R. 33 Calc. 861,
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“ Slieo Kumari and Kulamanti— Sadananda, 
Am-mukMar The Court of first instance presumed 
til at tiie documents bad been executed by tliese two 
ladies under section 90 of the Evidence Act and gave a 
decree to the plaintiff according to the rate of interest 
claimed. On appeal the learned Subordinate Judge 
held that, though there was a presumption that the 
documents had been executed by Sadanand, no pre
sumption could be raised that Sadanand had authority 
to execute those documents on behalf of the ladies. 
Upon that finding, the learned Subordinate Judge held 
that those documents had not been proved to have 
been executed by the ladies and that consequently, 
under no circumstance, could it be held that the defen
dants were bound by the stipulations contained in them 
as regards the payment of interest. It is not necessary 
to refer to the other two points dealt with by the 
Subordinate Judge, if this finding with regard to the 
question of the execution of the documents is accept
ed to be correct.

It is contended on behalf of the plaintifl:, who is the 
appellant before us, that the effect of the signature by 
the Am-mukhtar is that the documents purport to have 
been executed by the ladies, and if that is so, the pre
sumption under section 90 of the Evidence Act arises 
and it should be held that the ladies were the execut
ants of the documents, It seems to me that the 
documents were really executed by Sadanand as the 
Am-mukhtar of the ladies and the presumption raised 
by section 90 of the Evidence Act is that the docu
ments were executed by Sadanand as 
and it must be proveci that this Am~mukhtar had 
authority to execute the documents, on behalf of 
the ladies. The presumption raised seems to be equi
valent to this, as if Sadanand had come to Court 
and simply said “ I signed, the documents
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^%ha~Icalam) for tlie ladies,” and notliing more. In such 
a case, on that evidence, the plaintiff certainly could 
not have asked the Court to infer, without further 
proof, that the documents were executed by the ladies. 
The presumption under section 00 of the Evidence Act, 
in my opinion, only exonerates the plaintiff from 
calling Sadanand for the purpose of proving that he 
signed the documents (T-) for the ladies He mus|̂  
prove that Sadanand had authority from the ladies to 
sign their names. The ground, therefore, urged on this 
head fails. It is not necessary as I have already 
stated, to notice tlie other grounds urged as regards the 
liability of the defendants to pay interest according to 
the terms in the kihaliyals as this first ground fails.

Another ground urged is that, instead of allowing 
interest at the rate of 12| per cent, per annum, the 
Court should have allowed damages at the rate of 25 
per cent. So far as I can see the difference, if any, 
would be a very small amount, the rent claimed being 
for four years. In any case, there is no good ground 
why the decrees of the Subordinate Judge allowing 
interest at the rate of 12i per cent, should not stand.

The appeals, therefore, fail and must be dismissed 
with costs.

W al m sl e y  j .  I agree. 

B.M. S. Appeals dis7nis^ed.


