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O ccupancy H o ld in g -~ N 'o n 4 ra n s fe r(ih k  oceupancy lio ld itig— L in ln H ty  to 

sale— E xecuU on p ro ceeding s h j  o rd in a ry  creditor.

A iion-trans!erable occupancy holding is liable to be sold at an evoca
tion sale at tbs instance of ail ordinary creditor notwithstanding objections 
made by the raiyat.

Chandra Benode Eundii v, Ala Bnx Deioan (Ij followed.

Second A ppeal by Kenaram Pal, tbedecree-holder.
The facts of tlie case out of wliich tliis appeal 

arises appear in the indgment of Mr. M. Smither, the 
District Judge, passed on appeal

“ The plaintiff in this case holds a money-decree 
“ against the defendant and is not landlord of the 
“ defendant. The plaintiff took ont execution of the 
“ decree and sought to put up to sale a holding of the 
“ defendant. The defendant appeared and contended 
“ that the holding Tvas a non-transferable occupancy 
“ holding and that the decree-holder could not put it 
“ up to sale in execution of his money-decree. The 
“ lower Court without going into the question of fact 
“ whether the holding was a non-transferable occupancy 
“ holding, rejected the judgment-debtors’ objection on 
“ the ground that the Pull Bench decision in Bayamayi

*x\ppeal from Order, No. 233 of 1921, against the order of M. Smither, 
District Jud.i4'e of 24-Parganahs, dated July 2, 1921, reversing the decree 
of Kliiti?h Chandra Chatterjee, Mniisif of Baraset, dated April 15, 1921.

( 1 ) ( 1 9 2 0 ) L L .  E . 4 8 C a lc .  184.
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“ V. An:uida Mohan Roy Ghowdkury (Ij disposes of 
” the contention that a non-transferable occupancy 

lioicling cannot be sold in execution oi a money- 
“ decree, Tiiis appears to be the meaning of the judg-

nient of the lower Court............................There are
“ passages in the judgment of the Special Bench in 
“ Chandra Benode Kundu v. Ala Bux Deivan (2) 
“ which show that the Special Bench was of opinion 
“ that the holder of a money-decree not being a landlord 
“ can sell up a non-transferable occupancy holding.

On the other hand, that was not the issue brought 
“ before and decided by that Court; . . . . .  at the 

end of the judgment tiie particular point for decisions 
“ and decided, is again stated in the following passage 
‘‘ We hold accordingly that the question before the 
“ Special Bench shuuid be answered in the aifiimative 
” and that the sole landlord of a raiyat is competent 
“ to sell, in execution of a money-decree againnt the 

raiyat, his occupancy holding, whether the holding 
“ ' be or be not transfeiabie by custom or local usage
“ .................. The question in the present case is
“‘ not whether a sole landlord is competent to sell a 
“ non-transferable occupancy holding in execution of 

his money decree, but whether a .person, who is not a 
landlord at all, is competent to do so. It seems 

“ clear on a perusal of that judgment that had the 
" issue now before this Court been then before the 
" Special Bench (2) it would have been decided in 

favour of the holder of the money decree. In 
“ particular, on its way to decide the matter before 
“ it, the Special Bench (2) held that the decision in 
“  Bhiram Ali Shaik v. Gopi Kanth Shaha (6) was 
“ a wrong decision. The question for me to decide 
“ now is whether a District Court must follow the

(2) (1920) L L. B. 48 Oalc. 184.
(3 ) (1 8 9 7 )1 . L .  B . 24 C a Io .3 o 5 .

1925-

Kbjjaeam:
P a l

■».
KlNlJ

Mandae,.

(1) (19H ) I, L. R. 42 Calc. 172;

24 0, W . N. 818.



1923 “ decision in Bhiram AU Shaik v. Go pi Kantli Shaha 
Kenaraj! “ (1), on the particular issue it decides, until there is an

Pal “ opposite decisioE of that very issue, or should itself
Kinu “ decide that issue in the opposite direction, on the 

M a n d a l . “ strength of the oUler conclusions in the Special 
Bench case (1). I take it that a decision, by this 

“  court, on the point in issue following the decision 
“ given on that point in Bhiram AU Shaik v. Gopi 
“ Kanth Shaha (1) will probably be reversed having 
“ regard to the Special Bench judgment. In that case 
“ there will come into existence a decision on this 
“ particular issue, which decision will supersede the 
“ authority of Bhiram All’s case (1). But I take it 

that I am bound at present by that decision. I allow 
“ this appeal I set aside the order of the Lower 
“ Court, and remand the case. Evidence will be taken 
“ as to whether the holding is non-transferable, and if 
“ it be found to be non-transferable, the execution 
“ proceeding will be dismissed” . The decree-holder, 
who had been successful in the Court of first instance, 
thereupon preferred this appeal from appellate order 
to the High Court.

Bahu Prahodh Ghandra Ohatkrjee, for the appell
ant. The point in controversy has been concluded by 
the decision of the Special Bench of this Hon’ble 
Court in Ohandra Benode Kundu v. Ala Bux Dewan
(2). The learned District Judge has erred in law in 
relying on the ruling reported in Bhiram AU Shaik 
V. G-opi Kanth Shaha (1) which was clearly overruled 
in most unambiguous terms by the Special Bench (1). 
The Judges constituting that Special Bench held that 
in order to decide the case before them, it was abso
lutely necessary to decide the correctness or otherwise 
of the ruling reported in Bhiram AU Shaik v. Gopi

(2) (1397) L L. R. 2i Calc. 355. (1) (1920) I. L. E, 48 Oalc. 184.

510 INDIAN LiVW REPOETS. [YOL. L.



VOL. L.] CALCUTTA SERIES, 511

Kcmth Shaha (1). So tlie view of the learned Bistrict 
Judge that the observations of the Special Bench case 
with reference to this particular point were obiter, is 
erroneous. From a consideration of the Full Bench 
decision in Daycmaiji v. Ananda Mohun Hoy Ghoiv- 
clhury (2) and of the Special Bench decision in 
Chandra Benode Kundu v. Ala Bux Dewan (o) it 
would appear that the Court wanted to and did 
decide finally all questions as to the transferability of 
occupancy holdings.

Bahu Amulya Chandra Chatterjee, for the respond
ent. The question, viz., whether an occupancy hold
ing can be sold in execution of a decree for money 
obtained by a person other than the landlord did not 
arise in the Special Bench case .* Chandra Benode 
Kundu V. Ala Bux Detvan (3). Any expression of 
opinion, therefore, which went beyond the particular 
question referred, however valuable, cannot be regard
ed as binding. [Quilier v. Heatly (4).] Beginning 
with construction No. 890, dated 11th July 1834, in the 
case of Neolhanth Boy v. Casheemth Chose, In which 
the Court’s opinion was given in the affirmative, as to 
the question of liability of the jote jam a  of a raiyat to 
be sold in execution of a money decree, provided the 
zemindar did not object to the measure, and the 
Regulations and subsequent cases elaborately discussed 
in the judgment of the learned Chief Justice in 
Chandra Binode’s case (3), there is this common 
feature in all, viz,, that the zemindar or landlord was 
concerned in each one of the cases. With great res
pect to the learned Judges a deduction of the broad 
principle involving involuntary alienations at the ins
tance of strangers, i.e., persons other than the landlord,

(1) (1897) I. L. R. 24 Calc. 355. (31 (1920) I. L  B, 48 Caic. 184.
(2) (1914) I. L. E. 42. C l̂c. 172 ; (4) (1883) 23 Ch. D. 42, 47.

24 0. W. S. 818.

K e n a b a s

P a l

V.
K ind

M a n d a l .

1923



512 IKDIAN LAW REPORTS. [VOL. L.

Ken A RAM 
P a l

V.

Kixij
M a n d a l .

1923 fioin tlie facts of those cases Tvas not justified or 
necessary for the purpose of that Special Bench refer
ence (1). And the principle enimciated therein b o  far 
as they affected the cases of sales of non-transferable 
occupancy holdings in execution of a money decree at 
the instance of the decree-bolder other than the land
lord, is oUter. Again, even assuming that voluntary 
transfer and involuntary alienation stand on the same 
footing, when no saleable interest passes by voluntary 
alienation of a non-trausferable occupancy holding 
unless the landlord is a consenting party, no saleable 
interest also passes in the case of an involuntary 
alienation when the landlord is not a consenting party 
[ Wood V . Wood (2)], for nothing could be seized that 
could not be sold, Voluntary alienations of a non- 
transferable occupancy holding are made and recog
nised, as there is an implied warranty that the seller 
who is the raiy:4, undertakes to see that the sale is 
approved or consented to by the landlord, otherwise 
the purchaser gets nothing. There is no such implied 
warranty in an involuntary alienation, and no Court 
ought to countenance the sale of an interest contingent 
in its nature depending on the mere possibility of the 
landlord recognising the auction-purchaser as his 
raiyat in place of the orginal one: Kailash Chandra 
Paly.  Earimohun Das (3) and ^amiruddin Mmishi 
V . JBenga Sheik U). This is also objectiooable on 
the ground of equity and good couscience. While the 
decree-holder gets something on the one hand by the 
execution sale of such a holding, on the other hand, 
the unwary auction-purchaser gets nothing by the 
purchase, nor, again, is the raiyat relieved of the 
obligation to pay rent to the landlord unless it is 
determined in one or other of the ways provided by

(1 ) (1 9 2 0 )1 , L .P v .  48 Calc. 184.

(2) m%) 4 Q. B. 397.
(3) (1909jl0C. L J .n o .
(4) (\90'i) 13 C. W . K. 630.



VOL. L ]  CALCUTTA SERIES. 5 U

law. Then, again, the landlord can resume the land. 
Thus both the aiictiou-pnrchaser aud the ?xdi/aI suiter, 
while the relief derived by the clecree-holder is of a 
doubtful nature. Though the learned Chief Justice 
justly observed in enunciating the principle with 
reference to sales at the instance of a sole landlord in 
Chandra Benode's case (i) that judgment-debtors 
would no longer be able to escape payment of their 
just liabilities, this aspect of the case and the hard
ships and inequities attendant m  sales at the instance 
of a decree-hokler other than the landlord were not 
presented to his Lordship.

Again, as Richardson J. has observed, the status of 
an occupancy raiyat is a creation of Statute. He has 
got all those rights only which are given by that 
Statute. It nowhere appears in the Bengal Tenancy 
Act that the holding of an occupancy raiyat is trans
ferable by nature. The fact is that the Bengal 
Tenancy Act recognises all those other rights which 
a jote jamadar possessed when he became an 
occupancy raiyat by virtue by the Bengal Tenancy 
Act. Thus, the occupancy right of a jote jamadar 
is not saleable or transferable if, independently of 
his becoming an occupEUicy raiyat he had no such 
right. The law only recognises voluntary sales of 
non-transfarable occupancy holdings, as between 
the raiyat and the puroha=ser, and extends it to 
others, but not so as to a f  ect the rights of the land
lord. The Bengal Tenancy Act does not create a new 
right, viz., the right of transfer or sale for the raiyat 
where there was none previously. Thus the Court 
ought not to hold that an occupancy holding can be 
sold in execution of a money decree at the instance of a 
stranger, viz., a person other than the landlord, when 
the holding was not otherwise transferable or saleable.

(1) (1920) 1. L K. 48 Calc. 184.

102S

'Senakak
P a l

Kinu
M a h d a l .



1023 The present qnestioii should be referred to a Special
Kbmuah ' Beach where it should be argued in detail without

Pal any reEeretice to the Special Bench decision in
Kmu Chandra Benode's case (1).

Matoal. Praboclh Chandra Ghatterjee, in reply.

O h a t t e e j e a  J. This appeal arises out oi proceed
ings in execution of a decree for money.

The appellant in execution of a decree for money 
sought to put up to sale a non-transferable occupancy 
holding of the defendant. The defendant thereupon 
appeared and contended that the holding being a non-
transferable occupancy, holding could not be put up
to sale in execution of a money-decree.

The Court of first instance relying upon the Special 
Bench decision in the case of Chandra Benode Kundu 
V . Ala Bux Dewan (1) held that it was saleable. On 
appeal, the learned District Judge was of opinion that 
he should follow-the decision in the case of Bhiram  
Ali Shaik Shihdar. v. Gopi Kanth Shaha (2) until it 
was overruled by this Court, and that the question 
whether an ordinary execution creditor can put up a 
non-transferable occupancy holding tn sale in spite of 
the oblections of the raiyat was not referred to nor 
considered by the Special Bench.

No doubt, the question which was referred to the 
Full Bench was—“ Is the sole landlord of a raiyat 

competent to sell, in execution of a money-decree 
“ against the raiyat, his occupancy holding, unless the 
“ holding is transferable by usage or custom ?” In 
order to decide that question however it was necessary 
to consider the correctness of the decision in Bhiram  
Ali Shaik Shikdar v. Gopi Kanth Shaha (2) as regards 
voluntary alienations of non-transferable occupancy 
holdings. It was also necessary to consider the 

(1 ) (1920) I .  L .  R . 48 Ca lc. 184. (2 ) (1897) I ,  L .  B . 24 C a lc . 355.
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correctness of the decision of the Full Bench in the 1̂ 23 
case of Dayamaiji v. Anancki Mohan Boy CJioiu- kejjabam 
cUmry{\) la so far as it adopted the rule laid down in 
Bhiram Ali’s case (2), as developed in the later cases, kino 
and that was the reasoK why the Special Bench was 
constituted. The Special Bench came to the conclusion C h a t t e b je a  

that the case of Bhiram AH Shaik Shikdar v. Gopi 
Kantli Shalia (2) was erroneously decided, and that 
the decision of tlie Pull Bench in Dayamayi v,
Ananda Mohan Boy Ghoivdhury (1) required partial 
modification, namely, that the following should be 
substituted for the first proposition enunciated therein 
regarding the transfer for value of occupancy holdings 
apart from custom or local usage : “ The transfer of 
“  the whole or a part is operative as against the raiyat 
“ whether it is made voluntarily or involuntarily”

Now, the Full Bench in the case of Dayamayi v.
Ayiancla Mohan Roy Chowdhury (I) laid down the 
proposition that the transfer of the whole or a part 
is operative against the raiyat,—

(a) where it is made voluntarily;
(b) where it is made involuntarily and the raiyat 

with knowledge fails or omits to have the sale set 
aside.

The result of the modification by the Special Bench 
was stated to be as follows: “  When voluntary and 
“  involuntary transfers are placed in the same category 
“ so far as the raiyat is concerned no difficulty can 
“ arise under section 60 of the Civil Procedure Code 
“ which makes saleable in execution all property 
“  belonging to the judgment-debtor over which he has 
“ a disposing power, thus prescribing precisely the 
“ same test as was formulated by Mr. Justice Jackson 
“ in Dwarha Nath Misser v. Hurrish Ohunder (3),

(1 )  (1 9 ] 4 ) I .  L .  R . 42 O alc. 172 ; (.2) (1897) I .  L .  E .  24 Dale. 355,

24 0 , W .  N . 818. (S )  (1 879 ) I .  L  E .  4 Ca le . m .

VOL. L.] CALCUTTA SERIES. 515



1923 “na m e l y ,  that tlie m e a s u r e  of liability fco i n v o l u n t a r y

K eH b a m  alienation is the p o w e r  of v o l u n t a r y  alienation.”

Pal The learned District Judge iias followed the deci-
Kisd sion of the Division Bench in Bliiram Ali Shaik 

ShiMcir v. Gopi Kanth Shaha (1). Bufc as stated 
C h a t t t o e a  above fche Special Bench held that it was erroneously 

decided, and that voluntary and involuntary transfers 
stand on the same footing so far as fche raiijat is 
concerned.

Although therefore the question whether a non- 
transferable occupancy holding is liable to be sold at 
an execution sale (nofcwifchstanding objections made 
by the raiyat) at the instance of an ordinary creditor 
was not specifically referred to the Special Bench, 
the principle upon which the question is to be decid
ed, bad to be considered and was settled by the 
Special Bench.

I am accordingly of opinion that the order of the 
lower Appellate Court should be set aside and that of 
the Court of first instance restored.

There will, however, be no order as to costs of this 
Court or of the lower Appellate Court.

C u m in g  J. I agree with the decision of my learned 
brother with a certain amount of hesitation. [ am 
somewhat doubtful whether the Special Bench case in 
Chandra Benocle Kwiclu v. Ala B-ux Dewan (2) can 
be held to have decided anything more than the point 
which was actually refei'red to it for decision, namely, 
“ is the sole landlord of a raiyat competent to sell, in 

' “ execution of a money-decree against the raiyat., his 
“ occupancy holding unless the holding is transferable 
“ by usage or custom

The learned Chief Justice in delivering the judg- 
ment of the Court at page 2 3̂ remarked:

516 INDIAN LAW RSPOETS. [VOL. L.

(1) (1897) I. L. K 2i Calo. 355. (2) (1920) I. L. B, 48 0«lc. 184.
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“ In these circumstances, this Special Bench has 
“ been constituted to consider the question referred to, 
“ so that we may be free in accordance with the rules 
“ of the Court to examine the correctness of the Full 
“ Bench decision in Dayamayi v. Ananda Moliun Boy 

Chowdhury fl), in so far as it affects the present 
matter,” 1 thiitk i t must be presumed that the Special 

Bench looked at all the authorities and arguments 
urged before it from the point of view of the parti
cular case, viz., the case of the sole landlord. In the 
concluding words of the judgment, the learned Chief 
Justice states: “ We hold accordingly that the ques- 
“ tion before the Special Bench should be answered in 

the affirmative and that the sole-landlord of a raiyat 
“ is competent to sell in execution of a money-decree 
“ against the raiyat his occupancy holding whether the 
“ holding be or be not transferable by custom or local 
“ u.suage,” and possibly in that view of wbat the 
Special Bench decided, the judgment of the learned 
District Judge is correct.

As, however, the view which has been taken by 
my iearued brother coincides with the view which I 
have always held myself as to the transferability of 
holdings, I do not propose to differ from the judgment 
which has just been delivered by him. I therefore 
agree with him in decreeing the appeal.

Appeal allowed.
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