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Oceupancy Holding—=Non-transferable oceupancy holding—Liability to
sale—~— Enecution procecdings by ordinary ereditor.

A non-transferable occupancy lolding is Hable to be sold at an execs-
tion sale at the instance of an ordinary creditor notwithstanding objections
made by the raiyat.

Chandra Benode Kundu v, Ala Bux Dewan (1) followed.

SECOND APPEAL by Kenaram Pal, the decree-holder.

The facts of the case out of which this appeal
arises appear in the jndgment of Mr. M. Smither, the
District Judge, passed on appeul =—
 “The plaintiff in this case holds a money-decree
“againgt the defendant and is not landlord of the
“ defendant. The plaintiff took out execution of the
“decree and sought to put up to sale a holding of the
“defendant. The defendant appeared and contended
“that the holding was a non-transferable occupancy
“holding and that the decree-holder could not put it
“up to sale in execution of his money-decree, The
“lower Court without going into the qgnestion of fact
“whether the holding was a non-transferable occupancy
“holding, rejected the judgment-debtors’ objection on
“the ground that the Pull Beneh decision in Dayamays

“Appeal from Ovder, No. 233 of 1931, against the order of M, Smither,
District Judye of 24-Parganahs, dated July 2, 1921, reversing the decree
of Khitish Chandra Chatterjee, Munsif of Baraset, dated April 15, 1921.

(1) (1920) I. L. R. 48 Cale. 184.
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“v. dAnznda Mohan Roy Chowdhury (1) disposes of
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“the contention that a non-transferable occupancy gpeipar

“holding cannot be sold in execution of a money-
“decree. This appears to be the meaning of the judg-
“mentof thelower Court. . . . . . Thereare
“passages in the judgment of the Special Bench in
“Chandra Benode KNundu v. Alg Bux Dewan (2)
“which show that the Special Bench was of opinion
“that the holder of a money-decree not being a landlord
“can sell up o non-transferable occupaney holding.
“On the other hand, that was not the issue brought
“before and decided by that Court; . . . . . atthe
*end of the judgment the parbicular point for decision:
“and decided, is again stated in the following passage :—
“We hLold accordingly that the question before the
*Special Beneh should be answered in the affiimative
“and that the sole landlord of a raiyat is competent
* to sell, in execution of a money-decree against the
“raiyal, his oceupancy holding, whether the holding
*“Dbe or be not transferable by custom ox local usage’.
. The question in the present case is

‘not whether 2 sole landlord is competent to sell a
“ non-transferable oceupancy holding in execution of
“his money decres, but whether a person, who is not a
“landlord at all, iy competent to do so. It seems
“clear on a perusal of that judgment that had the
“issue now before this Court been then before the
“ Special Benech (2) it would have been decided in
“favour of the holder of the money decree. In
“particalar, on its way to decide the matter before
“it, the Special Bench (2) held that the decision in
“ Bhiram Al Shaik v. Gopi Kanth Shaha (3) was
“a wrong decision. The question for me to decide
“now is whether a District Court must follow the

(1) (1914) L L. B. 42 Calo. 172; (2) (1920) L T, R. 48 Calc, 184,
24 C. W. N, 818. (8) (1897) L. L. R. 24 Calo, 353,
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“decision in Bhiram Ali Shaik v. Gopi Kanth Shaha
“(1), on the particular issue it decides, until there isan
“ opposite decision of that very issue, or should itself
‘“decide that issme in the opposite direction, on the
“strength of the obifer conclusions in the Special
“Bench ecase (1). I take it that a decision, by this
“conrt, on the point in issue following the decision
“given on that point in Bhiram Ali Shaif v. Gopi
“ Kanth Shaha (1) will probably be reversed having
“regard to the Special Bench judgment. In that case
“there will come into existence a decision on this
“ particular issue, which decision will supersede the
“authority of Bhiram Al’s case(1l). But I take it
“ that I am bound at present by that decision. Tallow
“this appeal. I set aside the order of the Lower
“ Court, and remand the case. Kvidence will be taken
“ ag t0 whether the holding is non-transferable, and if
“it he found to be non-transferable, the execution
“ proceeding will be dismissed”. The decree-holder,
who had been successtul in the Court of first instance,
thereupon preferred this appeal from appellate order
to the High Court.

Babu Prabodh Chandra Chatterjee, for the appell-
ant, The point in controversy has been conelnded by
the decision of the Special Bench of this Hon’ble
Court in Chandra Benode Kundy v. Alg Buz Dewan
(2). The learned District Judge has erred in law in
relying on the ruling reported in Bhiram Ali Shaik

- v. Gopt Kanth Shaha (1) which was clearly overruled

in most unambiguons terms by the Special Bench (1).
The Judges constituting that Special Bench held that
in order to decide the case before them, it was abso-
Iutely necessary to decide the correctness or otherwise
of the ruling reported in Bhiram Ali Shaik v. Gopi

(2 (1390 L L. R. 24 Cale. 355, (1) (1920) I. T, R. 48 Calc, 184.
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Konth Shaha (1). 8o the view of the learned District
Judge that the observations of the Special Bench case
with reference to this particular point were obiter, is
erroneous. From a consideration of the Full Bench
decision in Dayamayt v. Anande Mohun Roy Chow-
dhury (2) and of the Special Bench decision in
Chandra Benode Kundu v. Ale Bur Dewan (3) it
would appear that the Court wanted to and did
decide finally all questions as to the transferability of
occupancy holdings.

Babu Amulya Chandra Chatterjee, {or the respond-
ent. The question, viz., whether an occupancy hold-
ing can be sold in execution of a decree for money
obtained by a person other than the landlord did not
arise in the Special Bench case : Chandra Benode
Kundwv. Ala Buz Dewan (3). Any expression of
opinion, therefore, which went beyond the particular
question referred, however vaiuable, cannot be regard-
ed as binding. [Quelter v. Heaily (4).] Beginning
with construction No.890, dated 11th July 1834, in the
case of Neolkanth Roy v. Casheenath Ghose, in which
the Court’s opinion was given in the affirmative, as to
the question of liability of the jole jama of a raiyai to
be gold in execution of a money decree, provided the
zemindar did not object to the measure, and the
Regulations and subsequent cases elaborately discussed
in the judgment of the learned Chief Justice in
Chandra Binode's case (3), there ig this common
feature in all, viz., that the zemindar or landlord was
concerned in each one of the cases. With great res-
pect to the learned Judges a deduction of the broad
prineiple involving involuntary alienations at the ins-
tance of strangers, <.c., persong other than the landlord,

(1) (1897) 1. L. R. 24 Calc, 855, () (1920) L. L. R, 48 Calc. 184,
(2) (1914) I L. B. 42 Cale. 172; (4) (1883) 23 Ch.D. 42, 47.
24 ¢ W. N. 818,
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from the facts of those cases was not justified or
necessary for the purpose of that Special Bench refer-
ence (1). And the principle ennnciated therein so far
as they affected the cases of sales of non-transferable
occupancy holdings in execution of a money decree at
the instance of the decree-holder other than the land-
lord, is obifer. Again,even assuming that voluntary
transfer and involuntary alienation stand on the sume
footing, swhen no saleable interest passes by voluntary
alienation of a non-trausferable occupancy holding
unless the landlord is a consenting party, no saleable
interest also passes in the case of an involuntary
alienation when the landlord is not a consenting party
[Waod v. Wood (2)], for nothing could be seized that
could not be sold. Voluntary alienations of a non-
transferable occupancy holding are made and recog-
nised, as there is an implied warranty that the seller
who is the raiy~{, undertakes to sce that the sale is
approved or consented to by the landlord, otherwise
the purchaser gets nothing. There is no such implied
warranty in an involuntary alienation, and no Court
ought to countenance thesale of an interest contingent
in its natare depending on the mere possibility of the
landlord recognising the aunction-purchaser as his
raiyat in place of the orginal one: Kailash Chandra
Pal v, Harimohun Das (8) and Samiruddin Munshi
v. Benga Sheik (4). This i3 also objectionable on
the ground of equity and good conscience. While the
decres-holder gets something on the one hand by the
execntion sale of such a holding, on the other hand,
the nnwary auction-purchaser gets nothing by the
purchase, nor, again, is the raiyaé velieved of the
obligation to pay rent to the landlord unless it is
determined in one or other of the ways provided by

(1) (1920) 1. L. B. 48 Cale, 184, (8) (1909) 10 C. L. J. 110.
(2) (1843) ¢ Q. B, 397, ) (1909) 13 C. W. N. 630.
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law, Then, again, the landlord can resume the land.
Thus both the auction-purchaser and the raiyaf suifer,
while the relief derived Dy the decree-helder is of a
doubtful nature. Though the lsarned Chief Justice
justly observed in enunciating the principle with
reference to sales at the instance of a sole landlord in
Chandra Benode’s case (1) that judgment-debtors
would no longer be able to escape payment of their
just liabilities, this aspect of the case and the hard-
ships and inequities attendant on sales at the insiance
of a decree-holder other than the landlord were not
presented to his Lordship.

Again, as Richardson J. has observed, the status of
an oceupancy roiyat is a creation of Statute. He has
got all those rights only which ave given by that
Statute. It nowhere appears in the Bengal Tenancy
Act that the holding of an occupancy raiyat is trans-
ferable by nature. The fact is that the Bengal
Tenancy Act recognises all those other rights which
a jote jamadar possessed when he Dbecame an
occupancy raiyat by virtue by the Bengal Tenancy
Act. Thus, the occupancy right of a jole jamadar
is not saleable or transferable if, independently of
hig becoming an occupuncy raiyat he had no such
right. The law only recognises voluntary sales of
non-transferable occupancy holdings, as betwesn
the raiyat and the purchaser, and extends it to
others, but not so as to affect the rights of the land-
lord. The Bengal Tenancy Act does not create a new
right, viz., the right of transfer or sale for the raiyat
where there was fone previously. Thus the Conrt
ought not to hold that an ocenpancy holding can be
sold in execution of a money deeree at theinstance of a
stranger, viz., a person other than the landlord, when
the holding was not otherwise transferable or saleable.

(1) (1920) I L R, 48 Calc. 184,
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The present question should be referred toa Special
Bench where it should be argued in detail without
any reference to the Specinl Bench decision in
Chandra Benode's case (1).

Babu Prabodh Chandra Chatierjee, in reply.

CuaTTERJEA J. Thig appeal arises out of proceed-
inos in execution of a decree for money.

The appellant in execution of a decree for money
sought to put up to sale a non-transferable occupancy
holding of the defendant. The defendant thereupon
appeared and contended that the holding being a non-
transferable occupancy. holding could not be put up
to sale in execution of a money-decree.

The Court of first instance relying upon the Special
Bench decision in the case of Chandra Benode Kundu
v. Ala Buz Dewan (1) held that it was saleable. On
appeal, the learned District Judge was of opinion that
he should follow-the decision in the case of Bhiram
Al Shaik Shikdar v. Gopi Kanth Shaha (2) until it
was overruled by this Court, and that the question
whether an ordinary execution creditor can put upa
non-transferable cccupancy holding to sale in spite of
the objections of the raiyat was not referred to nor
considered by the Special Bench.

No doubt, the question which was referred to the
Full Bench was—*“Is the sole landlord of a raiyat
“competent to sell, in execution of a money-decree
“against the ragyat, his occupaney holding, unless the
“holding is transferable by'usage or custom?” In
order to decide that question however it was necessary
to consider the correctness of the decision in Bhiram
Ali Shaik Shikdar v. Gopt Kanth Shaha (2) as vegards
voluntary alienations of non-transferable occupancy
holdings. It was also necessary to consider the

(1) (1920) I L. R. 48 Cale. 188, (2) (1897) L. L. R. 24 Calc. 355.
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correctness of the decision of the Full Bench in the
case of Dayamayi v. Anande Mohan Roy Chow-
dhaury (1) in so far as it adopted the rule laid down in
Bhiram Al's case (2), as developed in the later cases,
and that was the reason why the Special Bench was
constituted. The Special Bench came to the conelusion
that the case of Bhiram Ali Shaik Shikdar ~v. Gopi
Kanth Shaha(2) was erroneously decided, and that
the decision of the Full Bench in Dayamayi v.
Ananda Mohan Roy Chowdhury (1) required partial
- modification, namely, that the fellowing should he
substituted for the first proposition enunciated thevein
regarding the transfer for value of oceupancy holdings
apart from custom or local usage: * The transfer of
“the whole or a part is operative as against the rajyaf
“whether it is made voluntarily or involuntarily.”

Now, the Full Bench in the case of Dayamayi v.
Ananda Mohan Roy Chowdhury (1) laid down the
proposition that the transfer of the whole or a part
is operative against the raivat— '

() where it is made voluntarily;

(b) where it is made involuntarily and the radyat
with knowledge fails or omits to have the sale set
aside.

The result of the modification by the Special Bench
was stated to be as follows: “ When voluntary and
“involuntary transfers are placed in the same category
“go0 far as the ratyafis concerned no difficulty can
“arise under section 60 of the Civil Procedure Code
“which makes saleable in execution all property
“pelonging to the judgment-debtor over which he has
“a disposing power, thus prescribing precisely the
“game test as was formulated by Mr. Justice Jackson
“in Dwarka Nath Misser v. Hurrish Chunder (3),

(1) (1974) L. L. R. 42 Cole. 1725 (2) (1897) L L. R. 24 Cale. 355,
94 C. W, N. 818, (8)(1879) L. L. R. 4 Cale. 925.
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“namely, that the measuve of liability to involuntary
“aliznation is the power of voluntary alienation.”

Tha learned District Judge has followed the deci~
gion of the Division Bench in Bhiram Al Shaik
Shikdar v. Gopi Kanth Shahg (1). Bub as stated
above the Special Bench held that it was erroneously
decided, and that voluntary and involunbary transfers
stand on the same footing so far as the raiyaé is
concerned.

Although therefore the question whether a non-
transferable occupancy holding is liable to be sold at
an execuation sale (notwithstanding obhjections made
by the rafyat) at the instance of an ordinary ereditor
was not specifically referred to the Special Bench,
the principle npon which the question is to be decid-
ed, had to be considered and was settled by the
Special Bench.

T am accordingly of opinion that the order of the
lower Appeliate Court should be set aside and that of
the Court of first instance restored.

Theve will, however, be 1o order as to costs of this
Court or of the lower Appellate Court.

Coume J. Tagree with the decision of my learned
brother with a certain amount of hesitation. [ am
somewhat doubtful whether the Special Bench case in
Chandra Benode Kundu v. Ala Buz Dewan (2) can
be held to have decided anything more than the point
which wag actually referred to it for decision, namely,
“ig the sole landlord of a raiyat competent to sell, in

“execution of a money-decree against the raiyat, his

“occupancy holding unless the holding is transferable
“ Dby usage or custom ¥

~ The learned Chiel Justice in delivering the judg-
ment of the Court at page 223 remarked :

(1) (1897) I L B. 24 Cale, 355. (2) (1920) L. L. R. 48 Cule, 184,
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“Tn these circumstances, this Speciul Bench has
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“heen constituted to consider the question referred tos  Kpvanau

“g0 that we may be free in accordance with the rules
“of the Court to examine the correctness of the Full
“ Bench decision in Dayamayi v. Ananda Mohun Roy
“Chowdhury (1), in so far as it affects the present
“matter,” 1think it must be presuined that the Special
Bench looked at all the authorities and arguments
arged before it from the point of view of the parti-
cular case, viz., the case of the sole landlord. In the
concluding words of the judgment, the learned Chief
Justice states: “We hold accordingly that the ques-
“tion before the Special Bench should be answered in
*the afirmative and that the sole-landlord of a raiyat
“is competent to sell in execution of a money-decree
“against the raiyat his oceupancy holding whether the
“holding be or be not transferable by custom or local
“ugunage,” and possibly in that view of what the
. Special Bench decided, the judgment of the learned
Distriet Judge is correct,

As, however, the view which has been taken by
my learsed brother coincides with the view which I
have always held myself as to the transferability of
holdings, I do not propose to differ from the judgment
which has just been delivered by him. I therefore
agree with him in decreeing the appeal.

} Appeal allowed,
LCHR-R

(1)(1914) 1. L. T 42 Cale, 172 : 24 C. W. N, 818,
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