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BANSIDHAE MARWARI*

L ifn iM tio /i-—E x e c iiiio n  o f  decree— O hjection— Paym ent o r adjnstm ent not

certified  to Court, effect o f— L im iia t io n  A c t { I X  o f  1908)^ Sell. I ,  A r t .

1 7 4 — C iv il  P roced u re Code {A c t  V  o f  1 9 0 S), s. i1 ^  0 .  X X I ,  r. 2.

T l ie  m ere om ission on the p a rt o f  the d ecree -h ok ie r to  c e r t i f y  th e  fa c t  

o f a d ju sfm en t o f  the decree c o tA v ith s ta n d iiig  h is p rom ise  to  d o  so, does n o t 

e n tit le  the ju d g m e n t-d e b to r to ove rrid e  the period  o f  h’m ita t io n  p ro v id e d  

in  A r t ic le  174 o f  the F ir s t  Schedule o f  th e  L im ita t io n  A c t ,  1908, f o r  aa 

a p p lie a tio ii u nd er clau&e (3 )  o f  ru le  2 o f O rd e r X X I  o f th e  Code o f  C i v i l  

P roced ure , and to  secure an in v e s tig a tio n  o f  th e  v e r y  sam e m a tte r and  

ai) extension o f  t im e  b y  in v o k in g  th e  term s o f  section 47 o f  th e  Code,

T rim h a h  R a m ’krishna, R an ad e  v .  H a r i  L axm a n  R an ad e  (1 ), H a nsa  

G o d Jia ji M a m a d i  v . B h a yia  J o g a ji  If a rw a d i  (2 ), B lro o  G o ra in  v . J a im u ra t  

K o e r  (3), G a n a p a tly  A y y a r  v . Cheriga R e d d i (4 ), Im a m ud d in  K h a n  v .  

B in d u h a sin in  P ra s a d  {b ) a.ni K a m in l K u m a r  S h aka C h a u d h u ry  v .  A b d u l  

R a M m  (6 ) re fe rred  to.

G ad adJiar P a n d a  v . S h y a ir C h u rn  N a il:  (7 ) d is tingu ieh e d .

A ppeal from Order by Muknnclalal Be, tlie judg- 
meut-debtor.

Mulmndalal De, tlie judgment-debtor in a case  ̂
filed an objection in an execution case that the decree 
had been satisfied out of Court by the execution of a

’  Ap p e a l f r o m  O rd er, N o. 91 o f  1922, a g a in s t th e  order o f  H .  M , V e ite h , 

D is t r ic t  Ju d g e  o f  B ankura , dated D ec. 10, 1921, a ffirm in g  th e  ord er o f  

Panna L a i Bose, M u n s if  at B is iin u p u r, dated Sep. 3 ,1 9 2 1 .

(1 ) (1910) I .  L .  34 B om . 575. (4 ) (1905) 1. L .  E , 29 M a d. 312.

(2 ) (1 915 ) I .  L .  B . 40 B om . 333, (5 ) (1919) 5 P. L .  J. 70.

(3 ) (1911) 16 0 , ^ . N . 923. , (6 ) ( I 9 l9 )  30 0. L .  I  248.

(7 ) (1908) 12 C , ¥ .  N . 485.



mortgage bond. The bond was execated in August, 192S 
1917, and the i3i’esent objection was not filed till April, mdctnda- 
192L The application was disallowed by the Mmisi! ulDe 
of Bishnupnr. On appeal, the District Judge oi Ban- -bansidhar 
knra held that the application was primCt facie time- 
barred and that no case of fraud had been established 
so as to Justify an extension of time. The Judge 
therefore affirmed the decision of the i îunsif.

The judgment-debtor, thereupon, pteferi’ed this 
appeal to the High Court and contended, inter alia, 
that the case really came under section 47 of the Code 
of Civil Procedure and that Article 174 of the Limi- 
tafcioa Act had no application and that it was open to 
the Court to enquire into the question of adjustment, 
which the decree-holder had fraudulently omitted to 
certify to the Court.

Di\ Divarka Nath Mitter (with him Bahu Pkaneen- 
dr a Mohan Das'), for the appellant. The question 
w^hether there has been as a matter of fact an adjust­
ment is a question relating to the execution, discharge 
or satisfaction of the decree and comes within section 
47 of the Code. See G-adadhar Panda y . Shyam 
Churn Nailt (1) and Kamini Kumar Shaha Chaih 
dhury v. AM ul Rahim (2). Where the decree-holder 
omits to certify such adjustment to the Court and 
applies for the execution of the whole decree, he prac­
tises a fraud on the Court. Order XXI, rule 11, clause 
2 (e) of the Civil Procedure Code makes it obligatory on 
the decree-holder to state in his application for, execu­
tion whether any adjustment of the decree had been 
made or not. The Court has power in the proceeding 
under section 47 to relieve the judgment-deiilor against 
such fraud; Trimbak Eamhrishfm J^dmde:^j:.'^
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1923 Laxman Banade (1), Hansa Godhaji Marwadi v. 
iMDSDi- Bhatva Jogaji Manvadi (2), If it is a question with- 

LAL De in section 47, thea the question ol; adjustmeat cau be 
Bansidear within o years notwithstanding the provisions
Mabwari. of Order XXI, rule 3, cl, (5) of tiie Code and Article 

1/4 of the Limitation Act. The Bombay cases cited 
above support this view. See also Kamini Kumar 
Shaha Chaudhury v. Abdul Eahim (3). The case of 
Biroo Gorain v, Jaimurat Koer (,4) is in conflict 
with the last mentioned case (3) and Gadadhar 
Panda v. Shyam Churn Naik (5).

Bahu Bijay Kumar Bhattacharya, for the res­
pondent, was not called upon.

G hose a n d  P an to n  JJ. The facts which have 
given rise to this appeal shortly stated are as 
f o l l o w s O n  the 7th August, 1916, the present respon­
dent obtained a decree for Rs. 765 against the present 
appellant. On the 2nd August, 1917, the decree-holder 
applied for execution of his decree, the execution case 
being numbered 480 of 1917. On execution being 
levied, the judgment-debtor, it is alleged, entered into 
a compromise with' the decree-holder, the compromise 
being in these terms: viz., that the judgment-debtor 
executed a mortgage bond in favour of the decree- 
bolder for a sum of Rs. 1,500 which was made up as 
follows: Es. 1,050 being the consideration in respect 
of a previous bond, a sum of Rs. 450 being the balance 
of the decree referred to above, a sum of Rs. 250 paid 
to the decree-holder in cash and the balance Rs. 65 
being remitted by the decree-holder. The judgment- 
debtor alleges that the decree-holder promised, on the 
execution of the said bond, that he would certify an

(1) (1910) I. L. E, 34 Bom. 575. (3) (1919) 30 0. L. J. 248.

(2) (1915) I. L  B. 40 Bom. 353. (4) (1911) 16 0. W. E  928.

(5 )  (1 9 0 8 ) 12 C. W , E  485.
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adjustment of the decree to the Court, whose duty it 1923 
was to execute the decree, but that, notwithstanding mukotda- 
his promise to so certify the adjustment of the decree, 
the decree-holder failed and neglected to do so. The bansidhae 
decree-bolder, it is further alleged, applied for execn- 
tion of the decree notwithstanding the fact of the 
said adjustment on the 10th February, 1919. It 
appears that the execution case was struck off for 
want of prosecution. Some time in April, 1921, the 
decree-holder made a fresh application for execution 
of the decree and in opposition to this fresh applica­
tion for execution of the decree, the jadgment-debtor 
stated that the decree had been lawfully adjusted in 
1917 and that the decree-holder had fraudulently 
failed and neglected to certify to the Court the fact of 
such adjustment and that by reason of fraud on the 
part of the decree-holder in failing to certify such 
adjustment to the Court, he, the judgment-debtor, had 
been prevented from applying to the Court, under the 
provisions of sub-section {2) of Order XXI, rule 2, for 
an order that the said adjustment should be recorded 
and that, in these circumstances, the application for 
execution was not maintainable and urged, in the alter­
native, that an extension of time should be granted to 
him in order to make the necessary application as 
contemplated in sub-sectio.n {2) of Order X X I, rule
2 of the Code of Civil Procedure. The lower Appel­
late Court held that inasmuch as the time allowed 
to the judgment-debtor to make m  application under 
sub-section (2) of Order XXI, rule 2 is 90 d.ays 
under Article 174 of the First Schedule of -the 
Limitation Act and inasmuch as that period
had elapsed, the judgment-debtor could not resist 
the decree-hoider’g application for execution of 
the decree on the ground that the decree:
had been lawfully: ^djustedj because the fact
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1923 of such adjustment had remained uncertified to the 
M d k i t n d a- Dr. Mitter, who has appeared on behalf of the

lalDe jiidginent-debtor appelUiiifc, has argued, on the autho-
V%

Bansidhab I’ity of Trimhak Bamkrisfma Remade v. H aii Lax- 
Marwabi. Banade (1) and Hansa Gadhaji Mariuadi y .

Bkawa Jogaji Manvadi (2y, that the omission on the
part of the decree-holder to certify the fact of the
odjustnient of the decree, notwithstanding hi.s promise 
to do so, was really a fraud upon the Court and, in 
the circumstances, the Courts below should have dis­
missed the decree-holder’s application for execution or, 
in the alternative, should have allowed the judgment- 
debtors’ application to have the adjustment recorded 
under the provisions of sub-section {2) of Order XXI, 
rule 2. He further argued that if there was fraud 
on the part of the decree-bolder, it was a question 
which came rightly within the purview of section '4 7  
of the Civil Procedure Code and that in that event 
no question of iiinitatioii provided for in Article 174 
of the First Schedule of the Limitation Act would 
arise as an obstacle in the way of the judgment-debtor. 
This question has recently been discussed and so far 
as this Court is concerned, the overwhelming balance 
of authorities is against Dr. Hitter’s contention. It is 
unnecessary to go through the cases' again ; but it is 
sufficient to observe, us pointed out in Biroo G-orain 
*v. Jaimurat lioer (3j, that a proceeding under sub­
section (S) of Order XXI, rule 2 is no doubt a proceed­
ing under section 47 of the Code, inasmuch as it decides 
a question between the parties to the suit and relating 
to the execution, satisfaction or discharge of the decree 
made in the suit. But if the contention now 
advanced by Dr. Mitter on behalf of the judgment- 
debtor appellant were to prevail, in all cases where

(1) (1910) I. L. E. 34 Bom. 575. (2) (1915) I. L, R. 40 Bom. 333.
(3) (1911) 16 C. W. K. 923.
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iraud is imputed to the decree-liolder, the provisions of 1923 
‘ClaTise{3) of Order XXI, rale 2 would become nugatory; muktoba- 
in other words, the proYisions of rale 2 would be ialDe

V.
superseded by the wider provisions of section i l  of Bansidhab 
the Code. It would also have the effect, as pointed Marwarl 
out by the Privy Council in Oliliatrapat Singh 
Dugar v. Kharag Singh Lachmiram (I) of the Courts 
allowing themselves to be influeaced by the plea of 
hardship on account of the strict application of the 
rule under Article 174 of the Limitation Act instead of 
being guided in their decisions by the cleaT and 
unambiguous words of sub-section (2) of Order XXI, 
rule 2 of the Code of Civil Procedure. The case of Biroo 
'Gorain (2 ) is in accordance with the view taken in 
Ganapathy Ayyar v. Chenga Eeddi (3) and lias also 

‘ been followed in Imamuddin Khan  v. Bindtibasinin 
Prasad (4). Dr. Mitter has called our attention to 
Gadadhar Panda v. Shy am Churn Naik (5) and 
has argued that . inasmuch as it has, been held in 
that case that the question such as has been 
urged by his client came within the purview of 
section 47 of the Code, it ought to be held on the 
authority of the last mentioned case that the question 
which his client now urges should also be similarly 
treated as a question under section 47 of the Code and 
as such it ought to be held that instead of Article 174 
being made applicable to the present case, the judg- 
ment-debfcor should have three years’ time to have 
this matter investigated. Now, with reference to the 
case cl Gadadhar Panda (h) pointed out by 
Mookerjee J., in Biroo Gotam -v. Jaimurat Koer (2) 
althougli there are isolated expressions Wliich' may, 
lend support to the view, that \ seotion ;'17 may

(1) (1916) 1. L  B, 'U Gale. 635 (3) (1905)1 L R 2̂  Mid ^2.

L. B, 4 4 L A .:U . (4) (1919) 5 P L J 70
'(2)'(l9li)'l6 0 .'f  ;N. m
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19-23 invoked in cases of this description, still when the 
Mukcma- aimL̂ ’ sed, it does not support the contention
u l D e  of the appellant; and it would appear that the- 

Bansidhar learned Judges did not intend to lay down a general 
Ma b w a r i . although the period ol limitation within

which an application by the judgDient-debtor under 
clause (2) of rule 2 of Order XXI is to be 
presented to the Court has expired, it is still open 
to him to secure an investigation of the very 
same matter and to secure an extension of time by 
invoking the terms of section 47 of the Code of Civil 
Procedure. Dr. Mitter has rightly drawn our atten­
tion to the recent decision in Kamini Kumar Shahd 
Glimdlmry v. Abdul Ealiim (1), being a decision of 
Chat ter jea and Biival JJ. On examination of the* 
facts in the last mentioned case, it would appear that, 
the fact of the payment in satisfaction of the decre© 
which was the subject matter of the execution in that 
case was certified to the Court not. in the execution 
case relating to the particular decree but in another: 
execution case pending between the parties. No- 
question of limitation such as has arisen in the? 
present case arose in that case and the only question

■ which was before the learned Judges for decision was- 
whether on the facts of that particular case, section 47 
could be invoked or not. They apparently were of 
opinion that section 47 -would enable,the judgment- 
debtor to have an investigation of the matter arising 
out of the facts of the particular case. As has been 
pointed out in the judgment of the Patna High Court,, 
the overwhelming balance of more modern authorities 
is decidedly against the contention raised by Dr. Mitter 
and in this view of matter, there is no other alterna­
tive but to hold that the appeal fails and must be 
dismissed with costs.

a. &£. Appeal dismissed,
(1) (1919)L 30 J, 0. 218.
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