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CiVil. RULE.

Before Richardson and B. B. Ghuse JJ.
SECRETARY OF STATE FOR INDIA
1922

v, —_—

RAJ KUMAR MUKHERJEE.* June 1.

Railway Provident Fund—-Aitachmeni~ Provideni Funds Aet (IX of 1897,
o3 amended by et IV of 1908), ss. 8 (4), 4 (I)y—Compulsory deposit—
State Railway Provident Fund, if attachable while in service, or on
death or retivement—=Siate Roiliway Open Line Code, Vol. 11, App. I,
rr, 10, 22, 30, of the General Fund Rules—Civil Procedure Code
{Act V of 1908), s. 60 (1) (%).

The deposits of a Railway servant in the State Railway Provident Insti-
tution are compulsory deposits, and, therefore, they are uot attachable
while he is in service, or on his death, or on his retiremant under s. 4 of
the Provident Funds Act.

" Similarly the subsequent accretions, such as, contributions, interest or
increment to the original deposits are not attachable,

Veerchand v. B. B. & (', I. Railway (1) followed,

Hindley v. Joy Narain Marwari (2) referred to.

Miller v. B. B. & C. [. Railway (3) dissented from.

Per B.B. Gbese J. Tt cannot be said that the deposit was payable on
demand by reason of the fact that it became payable under the rules on
ove of the evenls happening afterwards, and that the chavacter of the
deposit that it was not repayabfe on demand rewains unaltered, Hence
it {s not excluded from the definition of “ vompulsery deposit.”

Civil Rule obtained by the Secretary of State for
India, the petitioner.

This was a Rule to show cause why the order of
attachient passed on the 26th January, 1922 should
not be discharged. ‘

The previous Rule No. 515 of 1921 was obtained by
Raj Kumar Mukherjee, the opposite party, for the

& Givil Role No. 10 of 1922,

(1) (1994) 1. T. . 29 Bom. 269, (2) (1919) T. L. R. 46 Calo. 962,
(3) (1908) 5 Bom, L, B, 454,
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attachment of the deposits of one W. J. Godirey, a
servant of the E. B. Railway, to the State Railway
Provident Institution, in execution of a money decree
obtained by him in the Court of Small Causes at
Sealdalr, The Judge of the Small Cause Conrt at first
ordered for the attuchment of the deposits, but subse-
quently recalled that order holding that the deposits
were not attachable. Thereupon, the opposite party
inoved the High Court under . 25 of the Provincial
Small Causes Courts Act, 1887, and obtained a Rule for
setting aside that order. The Rule was made absolute
with liberty to the administrator of the fond to move
for the discharge of the order. Accordingly the
present petitioner obtained this Rule.

The Advocate-General (Mr. Gibbons), Babu Dwarka
Nath Chuckerbutty and Babu Surendra Nuth Guha,
for the petitioner.

Babu Mahendra Natl Roy and Babu Rupendra
Kumar Mitter, for the opposite party.

RicmArDSON J. By our order dated 26th January,
1922, Rule No.515 of 1921 was made absolute on the
footing that the amounts standing to the credit of
W.J. Godfrey in the State Ruilway Provident Insti-
tution was attachable at the instance of the then
petitioner Raj Kumar Mukherjee, iu esecution of a
decree for money which he had obtained against
Godfrey in the Sealdah Court of Small Causes. Inas-
much, however, as the Rule was unopposed, there
being no appearance for Godirey dnd the Administra-
tor of the Fund, to whom no notice of the Rule had
been given, not being represented, liberty was 6x-
pressly reserved to the latter to come in and move to
have the order discharged. In pursuance of the
liberty so reserved, the present Rule was obtained on
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behalf of the Secretary of State for India. At the
hearing, the learned Advocate-General appeared for
the present petitioner, the Secretary of State, and the
learned Vakil, Mr. Mahendra Nath Roy, for the creditor.

There is no dispute that the amouns standing in
the fund to Godfrey’s credit was not abtachable so
long as he was employed as n servant of a State Rail-
way. The question is whether the amount heeame
attachable on his retirement from such service.

It now appears that the Rules regulating the
General Provident Fand to which we were referred
on the former occasion, do not apply to the State Rail-
way Provident Institution, which is governed by the
Rules contained in the State Railway Open Line Code,
Vol.II, App. I. Rule 10 of the General Fund Rules
is, therefore, out of the way. The corresponding Rule
30 of the relevant Rules is otherwise framed and in the
view we take gives rise to no difficalty. Itisin these
terms :—

“ Neither compulsory deposits, nor bonuses, ie.,
“money added by Government to compulsory deposits,
“nor the interest thereon standing ab the credit of a
“depositor, whether in actual service, discharged, or
“deceased, can be attached by a Court of law, Lut
“voluntary deposits and the interest thereon standing
“at the credit of a depositor on any given date are
“free to attachment on that date.”

It i3 conceded that the amount at Godfray’s credit
cousists entirely of deposits, which, when they were
made, were compulsory deposits within the meahing
of this Rule and of the Provident Funds Act. There is
no questionof any voluntary deposits.

As to the word « diseharged ” it does not neces-
sarily mean “dismissed.” It is wideenoungh to include
the case of a servant who has been permitted to retire
or take his discharge.
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The question is whether Rule 30 is in accordance
with the law op the subject.

The Civil Procedure Code, section 60(1) (), exempts
from liability * all compulsory deposits and other
sums in or derived from any fund to which the Provi-
dent Funds Act, 1897, for the time -being applies in so
far as they ave declared by the said Act not to be
liable to attachinent.” ‘

That leaves: the matter to be controlled by the
Provident Funds Act and Rule 30 seems merely to
express the draftsman’s view of the result of sub-
section (1) of section 4 of that Act (Act IX of 1897 as
amended by Act IV of 1903, The question turns on
that sub-section, the meaning of which, apart from any
difficulty as to the term * compulsory deposits,” is
clear enough. “Cowmpulsory deposits,” it says,* inany
Government or Railway Provident Fund shall not be
liable to any attachment under any decree or order of
a Court of Justice in respect of any debt or liability
incurred by a subseriber to, or depositor in, any such
fund, and neithexr the Official Assignee nora Keceiver
appointed under Chapter XX of the Code of Civil
Procedure shall be entitled to, or have any claim on
any such compulsory deposit.” The words are quite
plain and general. No “compulsory deposits” are
attachable,

Buf then it is argued that these deposits with
which we are concerned, though they were compul-
sory deposits when they were made and so long as
Godfrey continued in the railway servies, ceased to be
compulsory deposits when he retired. The argument
is based on- the definition in section 2 (¢) of the Act
and on Rule 22 of the Rules.

Asdefined in the Act “ compulsory deposit’™ means
“a subscription or deposit which is not repayable on
“the demand, or at the option of the subscriber or
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“depositor, and includes any contribution which may
““have been credited in respect of, and any interest or
“increment which may have accrued on, such subscrip-
“tion or deposit under the Ruales of the Fand.”

Rule 22, so far ag it is material, is as follows :—

“RSaving with the particular sanction of the Govern-
ment of India, no compulsory deposit or bonus shall
be withdrawn excepting

(i) on the decease of the depositor,

(ii) on his leaving the public service.”

The contention is that if the Act and Rule 22 be
read together, Godfrey’s deposits became repayable on
his demand when he left the public service and there-
upon were automatically removed from the category
-of compulsory deposits.

In my opinion that is a mistaken construction of
the statutory definition. The definition speaks with
reference to some fund in which the deposit is made,
and, as it seems to me, it crystallizes the nature of the
deposit at the time at which itis made. A compul-
sory deposit is a deposit which goesinto the fund asa
compulsory deposit and is at that date received and
clagsified as such. Itis conceivable that the rules of
a Fund might subject the general right of withdrawal
-conferred by such a rule as Rule 22 to restriction or
condition so that the whole amount at a depositor’s

351

1922

SECRETARY
0F STarTe
FoR INDIA

.
Ras Kvuar
MUKHERIEE.

Ricrarpsoy

credit might never become freely payabie or repay- -

able on his demand. But quite apart from that, a
depositor presamably continues to make compulsory
deposits till he dies in service or retives, and I can see
no ground for a different classification of such deposits,
-or a different description heing applied to them, after
his death ov retirement. In other words, as long as
the deposits snbsist in the fund, so long, at any rate,
both as matter of legal construction and in the com-
amon and ordinary way of speaking, they are properly
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and corvectly described as ~ompnlsory deposits. If
that be so, under section 4 o. the Act, they are not
liable to attachment,

Though there iz no deci.ion binding on us, the
uestion is not free from authority, and the view 1
have expressed is supported by the judgment of Sir
Lawrence Jenking C. J. in Veerchand ~v. B. B. and C.
1. Railway (1), the facts of which are on all fours with
the facts of the present case. The case of Miller
v. B. B. and C. I. Railivay (2), on which reliance has
been placed for the creditor, was there cited but was
not followed. I am content toadopt the brief state-
ment of the learned Chief Justice. The “ deposit,” he
said, “ when it was made was not repayable on demand
“and therefore at that time was a* compulsory deposit”
“and having once acquired that character with its
“abtendant consequences, it continued (in my opinion}
“to retain it.”

I have dealt with the case on the footing that no
distinction exists between the deposits made by the
depositor himself on the one hand and the contribu-
tions in respect of those deposits and the interest or
increment accrued on them on the other. I have
assumed that there is a sense in which these aceretions
to the original deposits can be said to be “repayable ™
or“ not repayable ” on the demand of the depositor. T
do not forget, however, that Sir Lawrence Jenkins C. J.
founds an argument on the frame of the statutory
definition. Ifa word be interpreted as meaning one
thing and including another and a different thing, the
meaning of the word as first defined wounld seem to be
enlarged so as to include the gsecond thing. - It is as if
the Legislature had said the word shall mean and
inclade (¢) the first thing and (74) the second thing.
In the view suggested for the creditor, therefore, on

(1) (1904) I, L. £. 29 Bow. 259, (2) (1903) 5 Bom, L. R. 464,
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the depositor’s death or retirement, a distinction might
have to be drawn between the deposits made by the
depositor himself, then repayableon his demand, and
the additions to those deposits, to which the limita-
tion of not being repayable on his demand was never
applicable and which must therefore be understood
as coming otherwise within the meaning of the term
« compulsory deposit.” The learned Chief Justice con-
cluded:—*“T1 do not suppose it was ever intended
that the. fund should as to part be, and as to part not
be, a “compulsory deposit.”

As to the cases in this Court, in Seth Manna Lal
Parruck v. Gainsford (1), the main question decided
was that the fund there in question, which had been
established by the Corporation of Calcutta, was sub-
ject to the Provident Funds Act. It is not clear
whether the subscriber whose deposits it was sought
to attach, was or was not at the time in the employ of
the Corporation,

In Hindley v. Joy Narain Marwari (2), the Pro-
vident Fund was that of the East Indian Railway.
The depositor had died and a decree for money had
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been obtained against his father as his legal repre-

sentative. An atiempt made in the course of execut-
ing the decree to attach the amount standing to the
credit of the deceasad in the fund, was frustrated by
. Rankin J. “Whether,” said the learned Judge,  the
employee is in the service or out of the service,
whether he be alive or dead, his share is unattachable
in the hands of the Institution.” That decigion is in
point and the general observations which the learned
Judge makes on the nature of these funds may also
be usefully referved to. FPor if there be any doubt as
to the meaning of the Act it is permissible to have
regard to the state of things to which the Act was
(1) (1908) L T.. B. 35 Cale. 641, . (2) (1919) 1. L. R. 46 Cale. 962.
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intended to apply, the conditions in which it would
operate, and the class of persons which it was intend-
ed to benefit.

In the result this Rule must, in my opinion, be
made absolute. Our order dated 26th January, 1922
in Civil Role No. 515 of 1921 should be discharged,
and if the amount standing to the credit of W. J.
Godirey in the Railway Provident Institution has
been attached or re-attached by the Sealdah Court of
Small Causes, the attachmens should be withdrawn,

Guose J. I am of the same opinion. The Provid-
ent Funds Act seems to be an instance of fragmentary
legislation as it does not provide for all the circum-
stances under which the sums standing to the credit
of depositors are payable and complications have
arisen in the decision of the case on account of the
rules {ramed from time to time for the adminigtration
of the fund and the resolution of the 29th of July,
1919, to which our attention was drawn. Rule 10,
with reference to which we had decided the case at
the previous hearing, has now been shown to have
been excluded in its operation as regards subscribers
to the State Railways Provident Fund. Rule 30, which
is applicable to servants employed on State Railways,
has been relied on by the learned Advocate-General.
Under this rule the money in deposit is not liable to
attachment. Tt is contanded on behalf of the creditor
by Babu Mahendra Nath Roy that this rule is wlira
vires of the Act. His main contention is that the
money was not a compulsory deposit when it was
gought to be attached and reference wag made to rule
22 which provides, amongst other thingsg‘, that no
compulsory deposit or bouus shall be withdrawn
except on the depositor leaving the pubﬁc service.
Itis urged that when the mouney is payah&le on the
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employee leaving the gservvice, it is payable on his 1922
demand, and it therefore ceases to be a compulsory guzsrany
deposit within the definition in section 2 (4) of the or Srars
Actand is consequently liable to atlauchment. The o fID‘_VD“'
observations of Russel J. in Miller v. B. B. and C. I. ,\#;Hr;g:ﬁ
Railway Co. (1) are relied on in support of this argun- —
ment and it is contended that the case of Veerchand v. %%
B. B.and (1. I. Railway Co. (2), which is a decision on
the question in controversy, was wrongly decided and
ought not to be followed. It may be observed in
passing, that there was an appeal from the decision of
Rusgsel J. but the Court of Appeal apparently vefrained
from expressing any opinion on this question (see
L L. R. 29 Bom. at p. 261).

It seems to me that the money in depoesit is
included within the definition of “compulsory deposit”
in the Act. The deposit was not repayable on the
demand or option of the subseriber, but was payable
only under certain circumstances. In my opinion, it
cannot be said that the deposit was payable on de-
mand by reason of the fact that it became payable
under the rules on one of the events happening after-
wards, and that the character of the deposit that it
was not repayable on demand remains unalterved.
Hence it is not excluded from the definition of “com-
pulsory deposit”. The money, therefore, is not liable
to attachment uwnder the provisions of section 4 (1) of
the Provident Fundy Act. In this view I should
follow the decision of Jenkins ©.J. in Veerchohd
v. B. B and C. I. Railway Co.(2), and I need not vefer
further to the rules or to the policy of the Act on
which arguments were addressed to us.

T agree in the order proposed by my 1earned
brother.

B. M 8. - Rule absolute.

(1) (1908) § Bom, T. R. 464, 432, (2) (1904) L, L.'R. 29 Bom, 259,



