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Aug. 22.

Before Mookerjee and Ohoiznev JJ,

19.2 SKEENATH ROY
V.

TAB SECRETARY OF STA l’B FOR INDIA.*

Assesment o-̂  Revenue—LegalUi/—Jurisdiction of Emnite AiitJwriiiM—
■ Bengal Alluvion andDiluvion Act (Beng. IX  of 1S41\ ss. -i, 5, 6

—Admne inference for non-production of relevant papm~"0>ms of 
proof—Rmnuc'survey map.

Wiien the relevant papers are al! in the hands o£ the officefs o£ the 
Crown, it is incumbent oti them to place before the Court all tha ,matcrui.l3 
available, so as to facilitate the dotermination of the exact situation of the 
lands comprised in the settlement wlieii the estate was created.

Aa the juriBdictior) of the revenue authoi'itiea was challenged, it was 
incuinbeiit uu the advisers of the Crown to pkce before the Oourt a!i the; 
maturials available, with a view to establish that jurisdiction had been 
assumed in sitrict coinpliauce wtth the statutory requireineuts. The papers 
relating to the survey of the Driarah Superintendent as also those relating 
to the assessment under Aot IX of 1847 are all in the custody of tlie officers 
of the Crown, and the plaintiffs could not be expected to produce them, 
The, attempt at discovery of doouoienta madij by the plaintiffs in relation to 
another part of the case was infructuous. Murugmm v. Maniohavaiaha{l) 
referred to, ^

The papers relatiag to the condition of Kartikput at about the time of 
permanent settlement, Bobakari, Batwara, Quinquennial and Ohaahaddibatidi 
papers have all been kept back on behalf of the Secretary of State. Tha 
Subordinate Judge should take steps to secure the production of those ami 
other papers reiatiug to the permanent settlement of Kartikpur. If tliey 
are still withheld the Court must not heaitato to draw an adverse infereuca 
«uch as legitimately arises from the omission to produce relovaut papers 
Mungesam v, Manickavasaka (1) referred to.

^Appeal from Original Decree No. 271 of 1919, against the decree of. 
Nalini Kauta Bose, offg. Subordinate Judge of Faridpur, dated Aug. 25* 
19iy.

(1) 0917) r. L. R.4'0 Mad. 402 ; L. R. 44 I. A. 98.



The burden of prooE lies upon the Crown to establish that the laud 1922
now attempted to be assessed is “ added” land, that is, land not included ~ŜEEN.̂ T3
in  the o rig in a l assessment. Seentary of State v. Jatimlra'(i) and other 

cases referred to. y,

The reveiiue-surve;y map is taken,as the basis of comparison; but the
Sepbetaby

com pa rison  o f  the  m aps is not conc-lasive. The com pa rison  ssetd the o f  S t a t e  

revenue a uth oritie s  in  m o tio n . Secretary of State v . Fahamidatmissa (2 )  poB  I k d u . 

fo llo w e d .

VOL. L.] CALCUTTA SERIES. 277

APPEAL by Raja Sreeuatli Roy Baliadiir and others’ 
the plaintiffs.

This appeal arose out of a suit for recovery of 
possession and for mesne profits. The plaintiffs 
alleged, that the disputed char lands, which formed 
into new estates and assessed with revenue, appertain
ed to their Zamindari No. 11492 of Dacca Oollectorate 
,and ia Taluq No. 4055 of Earidpnr Oollectorate and, 
therefore, no assessment could have been validly 
made under the provisions of Act IX  of 1847. Im
portant papers were kept back on behalf of the Secre
tary of State, the defendant No. 1, which could have 
proved the condition of the estates at the time of the 
permanent settlement. The Subordinate Judge 
decreed the suit in part on admission of the defendant 
No. 1 who alone appeared before him and the High 
Court. The other facts will appear from the judg
ment of the High Oourt.

Babu Basanta Kumar Bose, Dr. Sami Chandra 
Basak, Babu Dehendfa Ghandm Pal and Babu 
Rama Prasad Mookerjee, for the appellants,

Babu Dwarka Nath Chakravafti and Babu 
Surendra Nath Guha, for the respondent.

(1) (1920)'24 0. W. N. nf.< (2),X188'ST;I. 1?; C # , r



1922 MOOKEEJEE AND Ohotzner JJ. This is an appea
Sb t o ’h >̂y plaintiffs in a suit instituted to test the legality

Rot of an assessment of revenue made under the Bengal
/ he Alluvion and Diluvion Act (Act I X  of 1847). The

Secsetam âse for the plaintiffs is that the disputed lands, which 
OF State ., , . , , ,mb India, have been Constituted in CO new estates ana avSses.SQa

with revenue, belonged to them by virtue of their 
rights in Zamindari No. 11492 of Dacca Oollectorate 
and in Taluq No. 4058 of Faridpur Oollectorate. The 
plaintiffs maintain that the assessment could not have 
been validly made under the provisions of Act IX  of 
1847 and has not in fact been made in accordance with 
those provisions. The plaintiffs further seek conse
quential relief by way of refund of revenue paid under 
compulsion together with damages thereon. The claim 
is resisted on behalf of the Secretary of State substan
tially on the grounds that the disputed lands were 
accretions to the zamiiidari and taluq mentioned 
by the plaintiffs, that they were liable to assessment 
as they had never before been assessed with revenue, 
and that the assessment had been made* in due exer
cise of statutory powers. The Subordinate Judge 
has dismissed the suit except in respect of an area 
which it was admitted on behalf of the defendant, had 
been included in the assessment by mistake. On the 
present appeal the decision of the Subordinate Judge 
has been assailed on the ground that the assessment 
made by the revenue authorities was ultra vim., first, 
because the conditions essential for the assumption of 
lurisdiction by the revenue authorities as prescribed 
by Act IX of 1847 were not in existence; and secondly» 
because the lands Were not liable to assessment. The 
first of these objections manifestly goes to the root 
of the decision of the Board of Revenue which was 
pronounced on the 29th December, 1913 and summari
ses, though not in fall detail, the proceedings adopted
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by  tbe revenue authorities for the assessment of the 
•disputed lands. Sb̂ th

It appears that on tlie 13th April, 1861, a iiofcifica- 
tion was issued in the Calcutta Gazette for sale of the the
■zaiuinclari rights of Govermueut ia more than two ®®cbetaby

° OF St a t e

hundred tracts of land in khas mahais. One of these f o e  In b i a .

ITo. 180, was described as “ Toiizi No. 9234—two pieces 
of land of kismat Khagatia in Chur Madansankar 
As appears from the robakari of Mr. J. C. Dodgson,
'Collector of Dacca, dated 18th August, 1861, the 
ŝale was held on the 20th May, 1861 and was con

firmed on the 13th August, 1861. The area was not 
mentioned in the robakari, but reference was made to 
Touzi No. 9231 recorded as bearing a sadar jama of 
iRs, 1,242-11-7. It was expressly directed that the 
mahal be recorded as permanently settled. There 
is, we think, no room for controversy that the per
manently settled estates came into existeace as such 
•on the 20ch May, 1861, and we are not at this stage 
■concerned with' the exact area intended to be in
cluded in- this newly created permanently settled 
estate.

Some years later, on the basis of a robakari of the 
Deputy Collector of Dacca, dated 27th April, 1870, and 
:an order oE the Board of Revenue, dated 17th Novem
ber, 1870, a notification was issued in the Calcutta 
•Gazette for the sale of another tract of khaa mahal 
land described as “ Touzi No, 9691 Pergana GanaJiandi,
Taluk Basiram Sarma, alluviated Chur formed out of 
diluviated lands” .. The sale was held on the 15th 
March, 1871 and a sale-certificate was issued .to tli6' 
purchasers on the 3rd April, 1871. We need not at 
this stage investigate what lands were intended to be 
covered by the sale-certificate. It is suffibient to state 
,tbat the taluk as such came’iiito exis.t©nce,c)n; t'he,,;Jiltii' 
Marcha871, "

TOL. L.] CALCUTTA SKRIES. 279



1922 The plaintiffs contend thafc in respect of the zamiii- 
Sii^~ra created in 1861 and 187],

Ror respectively, tlie proceedings Initiated by the re venae 
-jhe authorities were not taken in conformity with the- 

Se o r e t a r y reqnirements presciihed by Act IX  of 1847. Thiŝ  
fm'ihdu. renders necessary an examination o! the statutory 

provisions.
The provisions of Act IX  of 1847 were analysed in 

the judgment of the Judicial Committee delivered by 
Lord Herschell in the case of Secretary State v. 
Fahamidannissa (1), the Judicial Committee affirmed 
the decision of the majority of the Fail Bench in 
Fahamidannissa v. Secretary o f State (2), which had 
overruled in part the decision of Wilson J. in Sarat 
Sunchfi V. Secretary o f State (3). Act IX  of 1847 was 
framed for the,assessment of lands gained from the sea, 
or from rivers by alluvion or dereliction. Section 3 
empowers the Government to direct new surveys of 
riparian lands, and provides as follows:

“ Within the said Provinces, it shall be lawful for 
the Government} oi Bengal, in all districts .or parts of’ 
districts of which a revenue-survey may have been or 
may hereafter be completed and approved by Govern
ment, to direct froirl time to time, whenever ten years 
from the approval of any such survey shall havê  
expired, new survey of lands on the banks of rivers' 
and on the shores of the sea, in order to ascertain the 
changes that may have taken place since the date of 
the last previous'survey, and to cause new maps to be? 
made according to such new survey ”

Section 4 lays down that the approval of the* 
revenue surveys of districts or parts of districts, 
which may be hereafter surveyed, shall be deemed to 
have taken place on such day as may be specified as.

(Ij (1889) I. L. R. 17 CaJo. 590 ; (2) (1 886 ) I  L  R, U Calc. 67.

L. R. 17 L k .  40. (3) (1885) I  L. B. 11 Oa!o. 784.
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tlie day o£ such approval in the Calcutta Gazette. 
Sections 5 and 6 deal, respectively, with the question 
of deduction from jama of estates from which lands 
have been washed away, and the question of the 
assessment of increments to revenue paying estates. 
Section 6 which is relevant, in the case before us, 
provides as follow s:

“ Whenever on inspection of any such new map, 
it shall appear to the local revenue authorities that 
land has been added to any estate paying revenue 
directly to Government, they shall without delay 
assess the same with a revenue payable to Govern
ment according to the rules in force for assessing 
alluvial increments and shall report their proceedings 
forthwith to the Board of Revenue whose orders 
thereupon shall be final

The expression “ any such new map” plainly 
refers to the “ new map ” made according to the “ new 
survey ” as contemplated in section 3. That section 
provides for periodical surveys at intervals of not less 
than ten years, after a revenue survey has been com
pleted and approved. The object of the “ new survey ” 
is to ascertain the “ chan^'es ” that may have taken 
place since the date of the last previous survey, that 
is. changes by alluvion or dereliction (not changes by 
.possession): Wakilan v, Deommdan (I). Section 6 
then imposes upon the revenue authorities the duty 
to assess what may be called ad^ed land, whenever, 
on inspection of the new map, it appears that land 
has been added to an estate paying revenue directly 
to Government. There must consequently be a com
parison between two maps, made at an interval of 
not less than ten years and each showing the revenue > 
paying estate concerned., 'That estate':nau8't,/;aeco:rd-: 
ingly, bain existence''as .a'teyehue/p^yin!^^/^

(D .tlfiG ) 5 68L

1922
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1922 not before, at least on tbe date of tlie first of the two
■i3r ^ t k  Hiaps î akea as the basis for comparison. We Jiiay

Bor usefaUy recall here the followiag passage from the
jtidgmeat of Wilsoa J., ia Sarat Sundari v. Secretary 

.SscBEnut of state ({), v^hioh in one particular, remains
OP St

eoaWou. naailected by the decision of the Full Bench and of 
the Jadicial Committee in Fahamidannissa v, Secre  ̂
iary of State{2) and Secretary o f State v. Fahamidan- 
nissa (3). “ The object of the Act is to provide for 
the assessment of riparian estates from time to time, 
in accordance with the changes which periodical 
surveys may show to have taken place in their area 
înd boundaries. Section 3 of the Act refers to a 

revenue survey which is to be approved by Govern
ment as fixing the boandaries of estates, and provides 
that at intervals of not less than ten years, fresh 
aut’veys of such estates may be made. Section 5 then 
provides for a redaction in the Badder jama when, on 

comparison of two successive surveys, it appears 
that the area of an estate has been diminished, and 
section 6 provides for an addition to the Jama when, 
on inspection and comparison of the new map, land 
-appears to have been added to the estate since the last 
■survey. In every case the starting point is to be the 
revenue survey which, it would appear, is to be taken 
as representing the boundaries of the estate as they 
existed at the time of the permanent settlement, and 
at is apparently not open to the revenue authorities 
to go behind that survey and enquire whether in fact 
the boundaries at the time of settlement were tiofc 
other than therein represented

Wilson J., in this passage, had apparently in view 
the case of an estate which was in existjence at the 
time of the Permanent Settlement of I'TSIJ. iĴ ection B

(1885) I. L, II 11 Oaic. 784, (3) (1889) I. L, IL 17 Calc, 590 ;
(2) (1885) I. L.B. 14 Calc. 67. L. B .17L A . 40.
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of Act IX of 1847 is, however, al! comprehensive in 1922
scope, and sections 5 and 6 both refer to all estates
paying I’eveiiue directly to G-overnment, no matter Soy

whether they were or were not in existence in 1793* the
What is essential to attract the application of Act IX  Seoretary

OF State
of 1847 is that there should have been, in the case of for "indea. 
the estate concerned, a revenue survey. This primd 
facie  furnishes the boundaries, as presumably, though 
not conclusively, accurate ; see the judgment deiiver- 
ed by Wilson J., on behalf of the majority of the 
Full Bench in Fahamidannissa v. Secretary o f State
(1), which, to this extent, overruled his previous deci
sion in Sarat Sundari v. Secretary o f State (2). The 
true position is that the revenue survey map is taken 
as the basis of comparison; but the comparison of the 
maps is not conclusive. The comparison sets the 
revenue authorities in motion, and they may, then, on 
the best materials they can procure, proceed to assess 

; what land they deem to be assessable. This view is 
conlirmed by the observations of Lord Herschell in 
Secretary of State v. Fahamidannma (3), section 3, 
according to him, empowers the Government of 
Bengal, in any district in which a revenue survey has 
been completed and approved by the Government, to 
direct decennially a new survey of lands on the banks 
of rivers, and on the shores of the sea, in order to 
ascertain the changes that may have taken place 
since the last previous survey and to cause new maps 
to be made according to such new survey. Section 6 
then provides that whenever, on inspection of any 
such new map, it shall appear to the local revenue 
authorities that land has been added to any estate 
paying reveuue directly to Goverament, they shall, 
without delay, duly assess the same, according to

(1) (1886) 1. L. R. 14 Oalc. '67. ' ,, (2) (1885) 1.1 . H  Cak: 7 ^ '
(3):(1889) I,
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Sas e n a t e  
H oy

V.

T he 
Secbbtary  

OF St a t e  
FOR I n d ia .

the rules ia force for assessing alluvial increments; 
Such added land cannot obviously be land which w4s 
already comprised in a permanent settlement, but had 
become derelict of the sea or a river; for it would be a 
contradiction in terms to maintain fchafc such land had 
been “ added” to the estate to which they already 
belonged. Lord Herschell then refers to section 5 
which deals with the question of deduction from jama 
of estates from which lands have been washed away, 
and points out that the Acfc provides no machinery for 
making such abatement where the land was covered 
with water at the time of the original survey; it is 
only “ when on inspection of the new map” it 
appears that the land has been washed away that 
there is any legislative authority for making an abate
ment. These remarks apply equally to a case under 
section 6, and. it is only when on inspection of the 
new map it appears that land has been added, that 
there is legiHlutive aafchority for assessment of addi
tional revenue. Lord Herschell finally adds that it 
would be an erroneous interpretation of Act IX  of 
1847 to hold that it rendered the Board of Revenue 
supreme and enabled them to make valid and effec
tual a proceeding on their part which the law had. 
declared to be wholly illegal and inv îlid.

In the case before us, Mr. Bose has forcibly argued 
on behalf, of the appellants that the record indicates 
that the proceedings for assessment, the legality 
whereof is in question in this suit, were not taken in 
conformity with the provisions of Act IX of 1847. He 
has argued that neither in the case of the zaminclari 
created in 1861 nor in the case of the taluk, created in 
1871, is it shewn that there was a revenue survey eon- 
temporaneous or subsequent in date-; nor is it shown 
that there was a new survey after the lapse of not less 
than ten years from the date of such revenue survey.



Tlisre could not coiiseqaently have been a comparison
of two requisite maps in terms of section 6 before sregnath
the revenue authorities set in motion tlie machinery

V.

at their disposal. The difficulty of the situation has thr
been fully appreciated by the advisers of the Crown, 
and the sufygestion has been thrown out that a survey fou Inuu.
made by Parbati Charan iiay, which is mentioned in 
the course of tlie proceedings, may fulfil the I'equire- 
ments of the initial survey contemplated by section 3.
We have been further informed that there are resolu
tions o£ Government some of them published in the 
Calcutta Gazette which lend support to this theory.
The appellants have, however, strenuously opposed 
the reception of additional evidence at this stage, 
specially as they may liave no opportunity to- adduce 
rebutting evidence ; and in this connection, they have 
invited our attention to 0. XLI, r. 27 of the Civil Pro
cedure Code, 1908, and to the observations thereon by 
the Judicial Committee in Jssur v. G. I. P.
By. Go. (1), see a]so Sreeman v. Gropaul (2) where the 
Judicial Committee emphasised the importance of 
exercising cautiously and sparingly the discietioiiary 
power vested in an Appellate Court to allow the pro
duction of additional evidence. The appellants have, 
as might liave been expected, dwelt further on the fact 
that the objection as to non-compliance with the essen
tial provisions of Act IX of 1847 was nrged, not only in 
the lower Court, but also before the revenue authori
ties, and yet had not been heeded. We have anxious
ly considered what course should be adopted in such 
ci rcumstiinces; we have arrived at the eonclasion that 
the matter should be further investigated and an 

Jopportnnity should be afforded to the Crown,'oa. terms

■VOL. L.] CALCUTTA SERIEB. 285
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1922 presently to be stcited,—to establish ia  fu ll detail th e  

Srebmth steps taken by tlie revenue aiithoiifcies for tlie assess- 
Roy nient which purports to have been made in accordance 
The with Act IX of 1847 and is challenged as illegally 

Sjscretary 1-aade. The matter is involved in obscarity chiefly 
FOR In d i a. Iroin t vo standpoiuts; first, we have uo information 

on the record as to the sarvey by Pai’bati Oharan Ray *, 
secondly, we are not apprised whether the survey by 
Parbati Charan Ray was a “ revenue survey” ora 
“ new survey ” withiti the meaning of section 3, and 
whether the map prepared by him was in fact taken as 
the basis for comparison, uuder section 6, with a subse
quent “ new map It is, we think, necessary that the 
proceedings of the authorities in.relation to the survey 
by Parbati Oharan Ray, as also the proceedings by the 
revenue authorities which culminated in the order for 
assessment made by the Board of Revenue on the 29th 
December, 1913, should be placed, each in its entirety,

, before the lower Court. It does not appear to have 
been realised that as the jurisdiction of the revenue 
authorities .was challenged, it was incumbent on the 
advisers of the Grown to place before the Court all 
the materials available, with a view to establish that 
jurisdiction had been assumed in strict compliance 
with the statutory requirements. The papers relating- 
to the survey of Parbati Oharan Ray as also those 
relating to the assessment under Act IX  of 1847 are 
all in the custody of the officers of the Crown, and 
the plaintiffs could not be exp '̂cted to produce them. 
The attempt at discovery of documents made by the 
plaintiffs in relation to another part nf the case was 
infructuous, and its fate was by no means calculated 
to encourage them to renew their effort. We trust 
that to ensure the production of the necessary papers, 
we need,only draw attention to this point and to refer 
to the emphatic disapproval, expressed by Lord Slmw

286 INDIAN LAW REPORTS. [VOL. L.



ii\ Mu rug PMiniv. Manickavasaka {\), qI the practice 1922
which has growa up, ia Indian Procedure, of those in SKÊ aiB
possession ol important dociiiiients or information
lying by, trusting to tlie abstract doctrine of the onas
of proof and fuiiiog accordingly to furnish to a Court

, , . OF S t A'EB
of justice the best material and the best assistaiice i'Ds Lmsia.,
for its decision. We are consequently of opinion 
that there mast be a remand for investigation of the' 
question, whether the proceedings of the revenue 
authorities, which terminated in tbe controverted 
assessment, fulfilled the requirements of Act IX  o f 
1847. In the view we take of this question, it is. 
not desirable that we should express a final opinion 
upon the various points which require considera
tion on the merits. If, on behalf of the Orown^
it in not established after remand that the proceed in gB. 
were initiated in conformity with the requirements o f 
Act IX  of I W  (the burden must lie upon the defence,, 
as a prund fa d e  case has been made out by the plain
tiffs on this point), the suit will stand decreed. In 
that event, the question of liability of the disputed 
lands to assessment will be left open; and, as upon a 
fresh assessment in a proceeding lawfully taken, that, 
very question may require examination, the parties, 
should obviously be left unembarrassed by supeiflu- 
ous findings. On the other hand, if the defendant 
should be-able to satisfy the Court, after remand, that 
the proceedings under 4^^ IX  of 1847 conformed 
strictly with the statutory requirements, the questions; 
on the merits will have'to be reconsidered by .that 
Court; and it is from this point of view that we* 
shall how refer to some points which, amongst others,, 
require, in our opinion, further elacidation.

As regards Khagatia Char, 4he question of:'whai. 
was incltidfed in the permanently settled estate*

(.1) (1917)1. X-.B. 40
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1922 requires re-examination, was it a ser,tlement of lauds
S r^ th  within defined boundaries as set oiU in the robukari 

1̂0̂' of Mr. 0. 0. Mallili, Deputy Coliector, dated 21st May, 
The 1858 or was it a settlemeiit ol a specific area oi laud.

Secertary Beg[(ies tliis, the question must b3 faced, was it aOF Stvi’K
poB tsi)u. settlement in accordance with the condition of things 

as they existed in 1857 when the lands were surveyed, 
or according to the state of things as they existed 
when the sale tookplac? in 1861. Three possible views 
have been suggested; (i) what was so.ld was land as in 
LS58 on revenue as assessed in 1858; (ii) wbat was 
sold was land as in 1861 on reveiiue as assessed in 
1858; (iii) what was sold was land as in 1861 on
revenue as assessed in 1858 with an implied liability
to submit to additional assessment for extra area. The 
solution of the question in controversy is by no means 
free from difficulty, and the authorities applicable will 
be found reviewed in the case of Secretary o f State fo r  
India v. Narendra Nath Milter (I). It is manifestly of 
vital importance to the parties whether 1857 or 1861 is 
taken as the appropriate date, and whether the seifcle- 
ment is deemed to have been made in respect of 
a specific area or of land comprised within specific 
boundaries. The burden of proof, as pointed out in 
^Secretary State v. Jatindra (2), lies upon the Crown 
to establish that the land now attempted to be assess
ed is ‘ added’ land, that is, land not inckded in the 
original assessment; see the decisions of the Jutlicial 
Committee in S&&retary of State v. Fahamidannissa 
(H), Haradas Acharjya v. Secretary of Slate (4), 
GhanclrikaY. Indar {5), Secretary o f State v. Maha
raja o f Burdwan (6), Here, again, the relevant

(1) (1920) 32 G. L J. 402. (4) (1917) 26 C. L, J., 590.
(2) (1920) 24 a  W. N. 737. (5) (1916) 24 0. L. J. 291 P. 0.
(S) (1889) L L R. 17 Oalo. 590 ; (6) (11121) L. R. 48 I. A. 565.

L. I I 17 I. A. 40.
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papers are all ia the hands of the officers o£ the 1922 
drown, and it is iQcuinbent on them to place before sbê th 
the Court all the materials available, so as to facilitate Koy 
the determination of the exact situation of the lands 
■comprised in the settlement when the estate was SecretaryOi*' f
•created. In this connection, the question of title to fob India. 
what is called the “ cipher tou z im u st also be recon
sidered, and the point determined, whether the Per
manent Settlement of 1861 was made in respect of 
land within defined boundaries to the exclusion of a 
■sheet of water, as has been jurged on behalf of the 
defendant,

The observations we have made with regard to 
'Char Khagatia apply, more or less, to the Basiram 
Oliar, which was created a taluk in 1871. Here, agaio, 
the question arises with reference to the robakari 
dated 27th April, 1870, whether a specific area or l:ind 
within specific boundaries was settled. There is fur- 
ther the question, whether■ the settlement was made 
in view of the conditions as they prevailed at the time 
when the char was snrveyed or at the time when the 
settlement took effect. But whatever view may ulti
mately be adopted, as the relevant papers are in the 
possession of the officers of the defendant, they should 
ibe produced to enable the Court to fix the exact situa
tion. of the lands covered by the sale-certificate of 3rd 
April, 1871. The burden, it must be remembered, lies 
>upon the defendant to establish that the lands sought 
to be assessed are added lands within the meaning of 
■section 6.

Finally, the history of Kartikpur requires much 
fuller investigation than has been found possible. We 
■shall not,for reasons already assigned^ express a definite 
■opinion upon the question, whether the site of the 
lands now in dispute was dry land at the time of the 
Permanent Settlement of 179S and was presumably

" ' ' ........  :2l:" '
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1922 included in a permanently settled estate. Bat this-
Sk ŝath 5Huc1i may be stated that the maps placed before us 

from Reirnell’s Bengal Atlas, and Reniieil’s Sappie- 
The meiitary Atlas, primd facie^ strengthen the case for 

Seoiiktaet appellants, flow far this may justify a presiimp- 
MR India, tion that the state of things in 1764-73 continued 

substantially iiiialtered till the time of the Decennial 
Settlement in 1789 (which was made permanent in 
1793), is a matter for consideration in the light of th& 
principles enunciated by the Judicial Committee in 
Jagadindra Nath v. Secretary o f State {I)  ̂Haradan v. 
Secretary o f Slate (2) and S‘icretary o f State v. 
Maharaja o f Burclwan (3), see also PrafuUa v. Secre
tary of State (4). In the consideration of such a ques- 
tioo, the subsequent history of Kartikpnr, the sub
mergence and re^appearance, may well be borne in 
mind; but it has been urged on behalf of the appel
lants, that this must be taten along with tlie fact that, 
the river Brahmaputra did not change its course till 
the beginning of the nineteenth century, and, that 
consequently, the river Ganges was not so erratic in 
1789 as it has been since that period. The papers 
which might have thrown light upon the question of 
the condition of Kartikpur at about the time of the 
Permanent Settlement have, however, been kept back 
0 a behalf of the defendant. The robakari of 7tb 
September, 1842 refers to the batwara papers of 1792,. 
prepared by Thomson, and to the quinquennial papers- 
of 1792; these have not been produced, and the 
Chauhaddibandi papers also have been kept back. 
The Subordinate Judge should take steps to secure the 
production of those and other papers relating to the- 
Permanent Settlement of Kartikpur. If they are still

(1) (1902) 1. L. R. 30 Calc. 291 ; (3) (1921) L. R. 48 I. A. 665.
L. R. 30 I, A. ii. (4) (1920; 24 C. W. N. 539 ; 31

(2) (1917) 26 C. L. J. 590. 0. L. J. 320.
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withheld, the Court mnsb not hesitate to draw aii 1922 
adverse inference, saeh as legitimately arises from the skrmTth 
omivssion to piodiice relevant papers: Mufugemm  v.
Manicka (I), The history of Kartikpiir must, in our the 
opinion, be reinvestigated in the light of further 
papers, which we trust will be produced on behalf of you imu. 
the Secretary of State.

We may add that as the decision of the Board of 
Revenue was pronounced on the 29th December, 1913 
and the present suit was instituted on the 2nd January,
1915, the objection of limitation was abandoned in the 
Court below, and we are consequently not called upon 
to examine the decisions in Secretary o f State v.
Prafulla Nath (2) a ad PrafuUa Nath v. Secretary of 
State (3).

'J'he result is that this appeal is allowed, the decree 
of the Subordinate Judge set aside in so far as it dis
misses the suit, and the case remanded to him for 
retrial, with liberty to both sides to adduce fresh evi
dence and to apply for fresh local investigation. The 
decree of the Subordinate Judge will stand confirmed 
in so far as it is in favour of the plaintiffs appellanfcs 
in respect of 72'55 acres of land. The appellants will 
have their costs in this Court in fall, and also the 
costs in the lower Court, excluding the court-fees; 
the remainder of the costs already incurred by the 
plaintiffs in. the lower Court, and the costs to be 
incurred by both sides after remand will be ia the 
discretion of that Court.

B. M.S. Appeul allowed,

(1) (1917) I. L. R. 40. Mad. 102 ; (2) (1920) 24 0, W. N, 809.
L. E. 44 I. A. 98. (3) (1920) 24 C. W. N. 813,
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