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1022 the goods were entrusted to them, and were being 
dinmdhu by them in the coursa of their biLsiuoss when

the misappropriation took place. The principle of 
law eniiuciated by the House of Lords in the case of 
Lloyd V. Grace, Smith Co. (1), is in accordance 
with the law as enacted in sectioti 238 of the Indian 
Contract Act. As stated above there is nothing in 
that section to show that in order to reiulor ihe 
principal liable the fraud must be committed for the 
benefit of the principal.

For these reasons, we are of opinion, that the 
decree of the lower Appallate Court mast be sot aside 
and that of the Ooart of first instance restored with 
<30sts here and in the lower Appellate Coart.

G. S. Appeal allowed.
(1) [1912] A. 0.716.
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Hindu L m —Annidiy—G-mni to an unborn person̂  i f  miforceahls in law 
—Ekrarmma—Wdl—PerjiBluitieŝ  doGtrine of.

Where a Hindti left an cannuity to his ilaughtcr for her life, anti thon to 
her son absolutely by an ekfarnama, and eoiifirined it by a will :

Reid, that on principle as wall as on the aiithontiea, tiui aiUinity payai)!e 
out of the estate to the dan»-hter and after her death to her son was opera
tive in law, even though the son might be born after the death of the 
testator ; a grant of this description did not violiit‘3 the nib againat 
remoteness,

* Appeal from Appellate Decree, No. 89t of 1920, against the deoroe of 
Satish Chandra Basu, Additional Subordinate Judge of Maldah, dated Fob, 
10,1920, reversing? the decree of Kiraa Ohaadra Mitter, iMuasif of Mftldah, 
dated Sep. 30, 1918<



A g ra n t of th is  (iharA ctcr i,i a r ig l it  of p ro p e rty , and aa it is i\n iucoi'" 1922
porcal r ig h t , the test of v a lid ity  in eucli ease is whethtu-, un d er the  c ii'- ^

c iiinstances, the d on or lias sufficiently indicated  an in te n tio n  th a t tlie M o h a n

tra n s fe r ehoiild take effect as a c o r r o d j  and w ith  th a t  in te iitio u  has done M a n d a l

all th a t is p ra cticab le  b y  w a y  o f  tra n s fe rrin g  such in d icia  o f p ro pe i'ty  as
utH A N A -

m a y  be in  existence. s h y a m

Bahanlrai) v. Purshotam ( 1 )  referred  to. C h o w d h u e y .

Second A ppeal by Jatindra Mohan Mandal and 
Surendra Mohau Mandal, the plaintiffs.

Tbis appeal arose oufc of a suit; !or recovery of an 
annuity. One Radlia Kanta Cbowdbiiry left several 
children, iiicladiiig two sons, Ghanashyaui and Madan 
Oopal, the defendants, and a daughter named Kamini 
Snndari. He granted an annuity of Hr. 12-8 per 
month to Kamini Suiidari for her life, and then to her 
son absolutely by a registered ekrarnama. He made 
his last will in which the ekrarnama in favour of 
Kamini Sandari was recited, and directed that his 
estate was to be divided into two shares, three annas 
in favour of Ghanashyam, who was an adopted son, and 
thirteen annas in favour of Madan Gopal, and farther 
directed that the annuity of Kamini Sundari was to be 
paid out of the estate, Rad ha Kanta then died.
Kamini Sandari received the annuity daring her life 
time. She had, however, two sons born to her a t̂er 
the death of her father. On the death of Kamini 
Siitidari, her two sous, namely, the plaintiffs, claimed 
the annuity on the basis of the ekrarnama and the 
will and sued the sons of Rad ha Kanta for the pay
ment of the annuity. The Munsif decreed the suit,bat 
tlie Siibordioate Judge, on appeal, dismissed it on the 
ground that the annuity was not enforceable in law.

Babu Braja Lai Ohakravarty and Babii Jatindra 
Mohan Glwwdhury, for the appellants.

( ! )  ( 1 8 7 2 ) 9  B o w  H .O .B ,  S9.
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]g22 Bobu Mahendra Nath Roy and Bahu Atul
jâ Tdea ^hcindra Gupta, for the respondents.
Moh&N
Mandal Mookerjee J. Tills is an appeal by the plaintiffs
Ghana- jn a Ruit for recovery of money claimed as annuity

against the first defendant, one of tlie representatives 
— ■ of the estate of their maternal grandfather. The

‘ Court of first instance decreed the suit. Upon appeal,
the Subordinate Judge has reversed that decision on 
the ground that the claim was not enforceable in law.

Eadhakaiita Ohowdhury, the maternal grandfather 
of the plaintiffs, took three wives in succession. By 
his first wife, Achalmani, he had no issue, and on the 
5th December, 1890, he took the first defendant Ghana- 
shyam as his adopted son. By his second wife, Jadab- 
mani, he had two daughters, Syama Snndari and 
Kamini Sundari; the plaintiffs are the two sons of 

.Kimini Saadai’i. By his third wife Manmobini, he 
had a daughter Brojogopini, and a son Madan Gopal 
who was born in 1876, and is the second defendant in 
this litigation. On the 19th February, 1872, he exe
cuted in favour of Kamini Sundari an ekraroama 5r
duly attested and registered, which recited that b j a 
previous testamentary disposition made on the 3rd 
May, 1871, he had provided a monthly grant of Rs. 10 
lor her maintenance for life after Ids death, and that 
as the amount was insufficient, he desired to Increase 
it by Rs. 2-8 a month. The ekrarnama then pro
ceeded as follows:

. “ I promise by this ekrarnama that from this date 
I will go on paying you the aforesaid Rs. 12-8 per 
month during your lifetime. If, at the time of your 
death any son of yours be alive, then he,being entitled 
to this allowance in absolute right, will be endow
ed with the power of gift and sale. But if you die 
sonless daring the lifetime of your husband, then
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your Inisbaiicl will ^et tlie aforesaid allowance during 19--
his lifetime. Excepting a son, no daughter of yours j 7̂indua
will be entitled to the allowance. I, and on my w<>han

, , ,, . M a n d a l

demise, my iieirs, sons, grandt^ous aiidotaers lu sacces-
sioii, that is, those persons who will in succession Ghana-

SII \ A

come into possession o£ my moveable and immoveable Gbowduury. 
properties, will abide by the said provisions of this mo™jeb 
^krarnama. li: I or my successors do not abide by the J. 
provisions ot; this ekrarnama, then you (or they) will 
,get the allowance by establishment of the said right 
through Court. And alter the expiry of the term of 
this ekrarnama, myself during my life or my successor 
on my demise will get the allowance mentioned in this 
ekrar. Further, on payment of the allowance, month 
by month, I shall obtain a receipt signed by your'hus
band during his lifetime. After the death of your 
husband, I (or they) shall obtain receipts signed by 
yourself. Further, if you relinquish the allowance 
mentioned in this ekrarnama without the consent of 
your husband, then the right of your son will not be 
destroyed, and from that time, though you be living, 
the said right will vest in your husband for his life.’'

On the 2nd July, 1877, shortly after the birth of his 
son, Riidhakanta Ohowdhury revoked the will of the 

, 3rd May, 1871, and made a fresh testamentary disposi
tion. This will recited the ekrarnama in favour of 
JKamini Sundari as also a similar ekrarnama in favour 
of Syama Sundari, and directed that the allowances 
fxed  thereby would be received from hia natural or 
adopted son according to the terms of the respective 
■ekrar. The will made similar provision for annuity 
In favour of the daughter Brojogopini and her possi
ble son, and added that a similar allowance would be 
paid, if any other daughter were born to her as also 
to her son. The estate was divided between the 
adopted son and the natural born son, the former to
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I'iii take n three annas share and the hitter thirteen annas
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Jatindra share. The adopted son was appointed executor and
directed to carry out the provisions of tlie will 

' from the estate in his hands. On the death of the
G h a n a -  t-̂ Btator, the adopted son to ole out probate on the 6th

SH 'i a M ,

C h o w d h d r t . August 1879. The annuity mentioned appears to 
Mockeries Katnini Sttndari during her lifetime,

J • and since her death, which took place in 1905, it has
been realised by her sons by suit. Brojogopinl also 
recovered the sums due to lier as annuity by suits 
instituted from time to time. The present action was 
commenced by the sons of Kamini Suiidari on the 15th 
December, 1917, for recovery of arrears due for a 
period of nine years and eleven months from 1907 to
1917. The defendant urged that the'claim was not en
forceable. The Courts below have disagreed upon the 
question of the legality of the claim. The Subordinate 
Judge, reversing' the decision of the primary Court, 
has held that as the plaintiffs, the sons of Kamini 
Sundari, were born after the death of their maternal 
grandfather, the grant of an annuity in their favour 
was really a gift to unborn persons, and was conse
quently void under the rule recognised by the Judi
cial Committee in Tagore v. Tagore (1). This view 
has been assailed by the appellants as erroneous in 
law.

Annuities of this character were familiar to Hindu 
jurists and do not constitute by any means a novel- 
conception in Hiudu jurisprudence. Mr. Justice Mut~ 
tusami Ayyar pointed out in the case of Ghalamanna 
v. Subbamma (2), that a solemn and binding promise 
in this form, equivalent to a declaratiou of trust, was 
not unknown to the Hindu law. Jimutavahana states 
that corrody signifies what is fixed by a promise

(1 ) (t 8 7 2 ) L . R. I . A, Sup V oi. 47  ; (2  (1 8 8 3 ) I. L. R . 7 M ad. 23 .
9 B L. R. 377 ; IS W. R 359.



ill this form ; “ I will give that in every month 9̂22
of Kai'tik” . (Dayiibliaga, Chap. II, para. 13). Sreo-
krishua comments on this passage that corrody or -vohan

niba:ulha signifies ‘ ‘ aiiythiiii^ wliicLi has heea pro-
mised, deliverable annual!y or monthlv or at auv <̂ »ana-

'  s h y a m

other fi.'CB'J periods A reference to Chap. II, para. 1), cuotoidbs.. 
shows that a corrody, according to the text of 
Yajnavaikya, (Book JI, 121), is piaeeci in the same J.
category as other classes of property, namely, land 
and chattels. Raghuiiandan quotes this verse of 
Yajnavaikya in his Bayatattwa, Chapter II, para. 20 
(ed, Golapchandra Sarkar, text p. 6, translation p. 12) 
and cites from the author of the Kaipataru the defini
tion “ a corrody is what is granted by the king and 
the like receivable periodically from a mine or simihir 
fund” . To the same effect are the comments of 
Yijnaneswara in the Mitakshara, Chap. T, sec. 5,, 
para. 4 : “ a corrody, so many ieaves receivable from a 
plantation of betel-pepper or so many nuts from an 
orchard of areca r-see also the elucidation by th& 
authors of the Subodhini and the Balambhat(i (Mitak- 
shara by Setlur, p. 646): and the explanation of 
nibandha taken from the Dipacalica in Jagannath’s- 
Digest, tr. Colebrooke, 1798, Yol. II, p. 278; see also* 
Balvantrcw v. Pur^hoiam (1), where the principal 
texts are set out in the judgment of Westropp, 0. J.
The substance of the matter is that a grant of thi® 
character is a right of property, and as it is an Incor
poreal right, the test of validity in each case i» 
whether, under the circumstances, the donor has suffi
ciently indicated an intention tliat the transfer should 
take effect as a corrody, and with that intention has; 
done all that is practicable by way of transferring such 
indicia of projierty as may be in existence. In the; 
case nieiitioaed, a Hindu executed in 1845, a document.
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called a sanad, attested by witnesses, whereby ])e 
4 \ti7»e-v agreed to pay to his sister, and, after her death, to

Mohan iier daughter, Rs. 10 per a an inn from the produce of
an estate inherited by him from his maternal grand- 

GiiAjfA- mother. It was ruled by Turner, 0, J. and Miittusami
OffowDHOTY. Ayyar, J. that the grantor, who had full power orer
Moora/EE share, intended to create a charge on the produce 

J. of the estate he bad inherited, and that the charge
would be supported under the Hindu law as a corrody 
and under the English law as a settlement

III such circumstances, there is no room for the 
application of the rule enunciated in Tagore v. Tagore 
(]), as to the invalidity of a gift to an unborn person. 
That rule, it is well known, has its limitations. The 
decisions in J a /a r  Chandra Kundu v. Eatnamala (2) 
and Dineshchandra v. BlrajJcamini (3j, laid stress 
upon an important passage in the judgment of the 
Jadi.cial Committee where Mr. Justice Willes observed 
as follows:

“ Their Lordships, adopting and acting upon the 
«Iear general principle of Hindu law that a donee 
must be in existence, desire not to express any 
•opinion as to certain exceptional cases of provisions 
hy way of contract or of conditional gift on marriages 
or other family provisions for which authority may 
1)6 found in Hindu law.* A passage indicative of 
:3Lich authority, may be found in the text of Vyasa 
and the comments thereon by Jagannath in his Digest 
■(translated by Oolebrooke, Book II, Chapter IV, 
•section 2, paragraph 30. Reference may also be made 
to paragraphs 49 to 52 which treat of valid irrevocable

U ) (1 8 7 2 ) L . R . i .  A. Sop . V ol. 47. (3 )  (1 911 ) I .  L . II. 89  G a b . 87 ;
( 2)  (1 9 1 0 ) 13 C. L . J . 85 ; u  C. L, J . 2 0 ;  16 C« W. JT-

15 0 .  W . N. G6. 945.
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In the two cases uieiitioned, a bequest to a 1922
woiild-b3 daug'1ifcer“iii-law was siistainud, though the 
bequest, when raade, might possibly have to take elfect Mohan 
in favour of a girl who might be barn after the death 
-of the testator. On the authority of the decisions in Qha\-a-
Nafar v. Ratmmala  (1) and Dimsh v. Biraj (2), a OHownmiRv. 
bequest for the marriage expenses of great grandsons '—

1 > ,1 , , MOOKKrvfJEEand great-grand-danghters ot the testator, who were j.
born long after his death, was upheld without question 
in Upmdra v. Pur en dr a (3).

The passage from the judgment of the Judicial 
■Oommitee in Tagore v. Tagore (4) mentioned above 
was again relied upon in the case of Bajah o f  
Ramnad v. Sundara (5), where an annuity in favour 
of a junior member of a family and his descendants 
from generation to generation was upheld as not 
obnoxious to any rule of Hindu or English law against 
perpetuities. This view was fortified by reference 
to the decisions of tiie Judicial Committee in Naray- 
<tna V .  Madhawa ( 6 ) ,  Ahmad Sossein v. Nihaluddin 
(7), Karim  v. Heinrichs (8), Azizunnissa v. 'fassadduk 
HiLsaain (9). The decision of the Judicial Committee 
In Chandichurn v, Sidluswari (jO) was distinguished 
on the ground that the grant in that case imposed a 
restraint upon alienation contrary to the, principles 
of Hindu law; the grant was either a present assign
ment to persons not,, yet in existence, subject to a 
suspensive condition which might prevent its taking
(1) (1 9 1 0 ) 13 a  L, J. 85 ; 15 0. (6) (189*2) L. K. 20 I . A. 9 ; I. L.

W.N. 60. R. 16 Mad. 268.
;(2) (1911) I. L. R. B9 Calc 87 {7} (1883) 1  L  B. 9 Ode.

U  0 .  L ; J. 20  •, 15 0 . W . N . , 13 (j. L- R . 33Q, '
94 5 . ( 8)  ( l 9 J l )  I L .  R .2 5  B o m .6 6 3 .

<S) U9l5)21 0. W.N. m  , Cl>),(1901J L,: 85';
<4)' (1 8 7 2 ) L . E .  L  A . S o p . ,Y o l  ' 4 7 . B.  2 ?  A ll :
<5) (1914) 27 at, L. J. 681'; ’ (ID);
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1922 effect at all or for generations to come, or else the
Jatotiba ill essence a covenant riinniiig witli the-
Mohan estate and binding its possessor to give the villa^en tO'
‘ 0. those persons in the event specified. The Judicial

G h a n a * Oommittee held that in either view the grant pre-SHYiM  ̂  ̂ T I
CaowDHuRi. vented the owner from alienating liis estate discharged 
M om hi such future interest. No such results follow from 

J- recognising the present gift, which moreover is not in 
favour of strangers but of members of the family. 
The decision of the Madras High Court in Rajah o f  
Rmmiad v. Smdara (1) has been affirmed by the 
Judicial Committee, Raja of Bamnad v. Sundara (2).

In answer to the contention that the grant was a 
creation of a kind of perpetuity which the law did. 
not allow or an attempt to create a permanent relation 
which was impossible of creation, Lord Phillimore 
observed that whatever might be said if the agree
ment lay in covenant, seeing that it lay in charge, 
there was no difficulty in making it perpetual, as long- 
as there were lineal or collateral heirs. It is worthy 
of note that it was conceded, in course of argument 
that the contention of the appellant could not prevail,, 
if the decision in Balvantmv v. Purshotam (8), was. 
applicable. There can be no doubt that, in the case 
before ns, the annuity was directed to be paid out of 
the estate of the testator, and this shows an intention to- 
create a charge thereon; see the decision of the 
Judicial Committee in Khajeh Sohhrmn v. Nawab 
Sir Salimullah (4) which reversed the decision in 
Khajeh Hahibullah v. Khajeh Solemon (5). Viscount 
Gave stated there that the view taken by the Board 
was in accordance with the decisions in Nawab

( 1) (1 9 1 4 ) 27 M. L. 1 691 (3 )  (1 8 7 2 ) 9 Bum. H . C. R . 39 .
(2 )  (1 9 1 8 ) L. K. 48 I. A . 6 4 ;  (4 )  (1 9 2 2 ) L , R . 49  I . A . 153.

I. L. E. 42 Mad. SSI ; 29 C. (5 )  (1 9 1 9 ) 30 0. L J. 102.
L J . 5 5 1 .
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Umjad Ally v. Mohumdee (1), Lakshmi v. Madhawa
(2), Khiooja Muhammad v. Susaini (3), and Raja jahndba
o f Eamnad v. Simdara (4). We are consequently
of opinion that on priiicipLe as well as oa the v.
authorities, the aDniiity payable oat of the estate
( a n d  consequently- c h a r g e d  thereon) to t he d a u g h t e r  G howdhtsri.

and after her death to her son, was operative in
law, even though the son might be born after the J.
death of the testator; a grant of this description does
not violate the rule against remoteness.

In the view we take, it is not necessary for ns to 
consider whether the principle of inapplicability of 
the doctrine of perpetuities to purely personal cove
nants recognised by the Honse of Lords in Walsh v,
Secrefary of State) or India (5) and WUham v. Vane 
(6) governs the case before us. Nor need we examine 
the applicability of the principle that such ai) annuity 
is in the nature of a personal estate, but may be made 
descendible in the same manner as real estate, and 
that in case of non-payment, but not otherwise, relief 
may be sought by administration of the estate of the 
deceased settlor when provision may be made for it 
out of the assets of the deceased; Me Bargreaves (7),
Turner v. Turner (8), Wallaston y. Wallaston i )̂,

The result is that this appeal is allowed, the decree 
of the Subordinate Judge set aside, and that of the 
Court of first instance restored, with costs here and in 
the lower Appellate Court,

Chotznee j . concurred.
B. M. S. Appeal allowed..

{I) { m i )  11 Moo. I. A .  517, 548. (6) (1 8 8 3 ) Ghallis on Real i?rop6fty,
(2 )  ( 1 8 9 2 ) L .  R » 2 0 I .  A .9 .   ̂ 3rd  I d . ,  I p p ,  ? .  440.
(3 ) (1910) L .  B .  37 I .  A .  152, (7 ) ,(1890) 44 O h . D .  235.,

(4 ) (1918)L . R .4 6  I. A .64 . |8> (1783) I  ,Brown ;C. .C / 316
(5 ) i l8 6 S ) 1 0 H .  t . 'C .3 6 7 .  A m b , 7 7 5 . ' ’

.(9 )  f l 8 7 f y i  G W D .'S S . ' ' '

YOL. L.j CALCUTTA SERIES. 275


