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APPEAL FROM ORIGINAL Ci¥lL.

iJe /o re  Sanderson C ,  J .  and R ic h a rd s o n  J .

H AJI MOHAMUDDIN & Oo.
V,

THE EA STEEN JAPAN TRADING- Co.*

1922

J u l y  20.

Atiachment lefore Judgment— Condiiional order in default o f  furnishing 

$ecurHij—Appeal—Civil Procedure Code {A ct 7  o f  1908)—Order 

X X X V II I , rr. 5, 6̂ — Order X L II I , r. l— Leikrs Patent^ 1866^ cl. 15,

I n  th is  s u it , on th e  plaintiEEs' a p p lic a tio n , an o rd e r w as m ade in  th e  f irs t  

in sta n ce  ca lling ; upon  th e  d e fe n d a n ts  to  sho w  cause w h y  th e y  s h o u ld  n o t 

fu rn is h  s e c u r ity  f o r  th e  c la im  and costs o f  the p la in t iffs  o r w h y  in  d e fa u lt 

th e ir  B to c k -in -tra d e  at N o . 55-11 C a n n in g  S tree t in  th e  to w n  o f  C a lc u tta  

s h o u ld  not be atta ch e d  u n t il  th e  f ia a l d e te rm in a tio n  o f  th e  s u it  o r  u n t il  th e  

fu r th e r  o rd er o f  th e  C o u rt . T h e  d e fe u d u u ts  appeared and sho w ed  cauBe 

and th e  f o l lo w in g  ord er was then  iiiad e  : “  I t  is  o rd ered  th a t th e  d e fe n d a n t 

f irm  do at ouce j^ ive s e c u r ity  to  th e  s a tis fa c tio n  o f  the U e g is tra r  o f  th is  

U o u r t  to  th e  e x te n t  o f  the p la in t if f  f irm ’s c la im  and  c o s ts  in  th is  s u it  and th a t  

in- d e fa u lt  th e re o f a w r i t  o f  afctachujenfc do issue o u t  o f  and u n d er th e  seal 

o f  th is  Courfc c o m m a a d in g  th e  S h e riff  o f  C a lc u tta  to  a tta c h  u n t i l  th e  tina l 

d e te rm in a tio n  o f  th is  s u it or u n t il  th e  fu r th e r  o rd e r o f  t h is  C o u rt  th e  s to o k - 

in -t r a d e  o f  th e  d e fe n d a n t f irm  l y i n g  a t N o . 55-11 C a n n in g  S t re e t ."  F ro m  

th is  o rd er th e  d e fe nda nts  appealed. I t  appeared th a t  th e  d e fe n d a n ts  had 

c o m p lie d  w it h  th e  o rd er th a t  th e y  s h o u ld  d ep o sit s e c u r ity

H eld^  th a t  s e c u r ity  h a v in g  in  fa c t  boon fa rn is lje d , th e re  was no op e ra tive  

o rd e r o f  a tta c h m e n t an d  th a t  th e  re m id u d e r o f  th e  o rd e r b e in g  m e r e ly  an 

o rd er f o r  the fu r n ia lu n g  o f  s e c u r ity  w a s  n o t appea lab le  e ith e r und er th e  

C i v i l  P ro ce d u re  C o de  o r as a ju d g m e n t und er th e  L e t te rs  P a te n t , and th a t 

c o n a e q u c iit ly  th e  appeal sh o u ld  be diemisst-id.

A p p e a l  by the defeiiclaiits, Haji Moliarauddm 4 
Co.'

This was ail’ appeal from an infeedociUory order 
made by BucklajidJ, agaiEst the defendant firm in

® A p p e a l from O r ig iB a l G iv i !  N o . 'T T x i f  1922 in  s u it  S o . i & 5 l ‘ o£, 1922,



192'2 the above suit. The suit was institiifced by Uic plaintiff
firm against tlie defendant firm lot the rccovcry of a 

M o ham - certain sum being the amount alleged, to be due to
pDDis &Co. respect of certai.ii drafts drawji on, tlio dofen-

The (lant firm and duly accepted by tliem, beiiî  ̂ tiie price
jiPAs' of goods sold and delivered to tiie defendant llrni. It

T sa d in g  Co . alleged that the defendant firm failed and. ne^'h'ctod 
to honouf the said drafts on mataiifcy. Th(i phiintiffs 
made an application to the learned Judge baKcd U[)D!i 
affidavits in which they alleged tluit the dofeudants 
were disposing of their stock-iu-trade lying at No. 55*11 
Canning Street in the town of CaJcutta with a view 
to obstruct or delay the execution ol any decree that 
might be passed agaihst them. The learned Judge 
thereupon made the liollowing order, dated 8th May 
1922: “ It is ordered that the defendant ,11 rm being 
served with this order do on Monday the loth day 
of May instant at the hour of 11 o’clock in the fore
noon show cause before this Court why they should 
not furnish security for the claim and costs of the 
plaintiff Urm in this suit and why in default thereof 
their; stock-in-trade at No. 55-11 Canning Street, CaL 
catta, should not be attached until the final determina- 
•tion of this suit or until the further order of this 
■Coart etc.” The defendants appeared and showed 
cause and thereafter the learned Judge delivered tlie 
following judgment

U pon  a oonpideratioo o f klie w h o le  m atter I t l i ia k  th is  n ilo  shou ld  be 

Hiado absolute^ T h e re  is a co u flio t o f  evide.uce w ith  regard  to m ’ta in  polnta 

dealt w ith  b y  the affidavits  bu t i f  is  clear th a t t l ie  dcfondauta  luu i tbo 

goods and paid some m one y on account aod have not paid tlie  haln iiue, th e  

su it being, I  am i:old, on d ra fts  accepted b y  the defondatitw . T h o u g h  th f're  

is  a certain a m b ig u ity  w h ich  is  n o t cleared up b y  the a flid a y it  in  r e p ly  a« 

to the position o f  the god ow ii fro m  w 'liich  the d efe nda nts-iia ve  suld the goodti, 

I  th in k  oil the w h o le  I  accept the statenxfjuts o f  San tush K u m a r S cu  m  to 

the defendants d ispos in g  o f  th e ir  g'oods, T h e  re su lt is th a t tha ru le  

w il l  i)c tiiade ahsolute w ith  costs.”
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Thereupon, an order was drawn up in the folIowLog 
terms; H aji

“  I t  is ordai’ed th a t  the d e fe n d a n t f in n  do at once a;ive s e c u r ity  to  tho■ UUiKN & IjO.
s a tis fa c tio n  of: th e  Kegiafci-ar of t l i i s  C o u rt  to th e  e x te n t o f  th e  p la irit ifi; -y,

firm’s cla im  and costs ill th is  s u it and th at ia  d e fa u lt  th e re o f  a w r i t  of

a tta c h m e n t do issue o u t pi: and u n d er th e  Beal o f  th is  C o u rt co iu tn a rid in g

the Slioriffi of Calcutta to attach until tho final dctennination o f  this H\iit ov T r a d i n o  Co.-
u n t il  th e  f iu 'th e r  o rd er o f  th is  C o u rt  th e  s to c k -in -tra d e  o f  t l ie  d c fe iid a n t

i ir rn  l y i o g  at N o . 55-11 C a n n in g  S tre e t in  Uio to w n  o f  C a lc u tta  e tc .”

From this judgment and order ot Buckland J. the 
defendaul firm appealed. It appeared that the de
fendant firm had complied with the order that they 
should deposit security to the satisfaction of the 
Registrar for the plaintiff firm’s claim and costs in the 
suit.

Mr. B. K. Ghose, for the plainfcijffs respondents, 
took the preliminary point that no a.ppeal lay from tlie 
order of Buckland J. The right ot appeal was a 
creature of statute and it was inciimlbeut on the ap
pellant to show that there .was a statutory right of 
appeal. 0. XLIII, r, 1 of the Civil Procedure Code 
provided for an appeal from an order nnder 0. 
X X X Y III, rules 2, 3 and 6 but not under rule 5 of the 
same order. The order appealed against consisted of 
two parts. In so far as it directed an attaeliment of 
property, it was coaditional and in the events thait 
happened, it became infruetuous, an d , there was no 
operative order of attachment from which an appeal 
would lie. The appeal was directed and must be 
treated as having been made against the other part of 
the order, namely an order for the furnishing of 
security under rule 5. It was submitted that such an 
order was not appealable eitlier under the Civil'Procer 
dure Code or as a judgment under clause U  of the 
Letters Patent.

YOL. K ] CALCUTTA SERIES. 217-



1922 Sir B. C. Mitter, for the defendants appellaatH,
contended that the order of Backlaiid J . oil the appli-

Muiam- cation of the plaintiff decided a question which affccted
Co. j-igijts of the piainfcilf and was t lie ref ore a “

. ment” within the meaning of clause 15 of the Letters
Eastern
JiPAN Patent. The orderin its present form conld not have 

Tending Co. ĵ iade by the learned Jndge without having’ re
course to rule 6 of Order XX.XYI1I and was therefore 
an appealable order within the meaning' of 0. 
XLIIL The decision in M a fJm ra  S m id a r i JJa s i v. 
Haran Ghandra Sciha (1) was referred to.

Sandeeson 0. J. This is an appeal from, an order 
of my learned brother, Mr. Justice Biickland, against 
the defendants in a suit. The suit was brought for a 
balance alleged to be due In respect of certain drafts 
accepted by the defendants in consideration of certain 
goods, which had been supplied by the plaintiffs to 
the defendants. The plaintiffs made an application 
to the learned Judge, based upon an affidavit where
by the plaintiffs alleged that the defendants were dis
posing of their stock-in-trade with a view to obstruct 
or delay the execution of any decree which niigh,t be 
paĵ sed against them, and the learned Judge in the 
first instance made an order, dated the Hth May, 1922. 
By that order the defendants were called upon to show 
cause why they should not furnish security for the 
claim and costs of the plaintiffs or why, in default, their 
stock-in-trade at 55-11 Canning Street should not be 
attached until the final determination of the suit or 
until the further order of the Gonct, the plaintiffs 
by their advocate undertaking to indemnify the de
fendants from any damage which they might Buatain 
by reason of the ad interim injunction thereinafter 
mentioned,
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The defeaclants appeared and put ia affidavits and 1922 
the matter was heard by the learned Jadge and then he 
made the following order on the 25th May, 1922: “ It

UDDIN (jo.

is ordered that the defendant firm do at once give v.
security to the satisfaction cl the Registrar of this
Court to the extent of the plaintiff firm’s claim and Japan

“ costs in this snit and that iu default thereof a writ
“ of attachment do issue out of, and nnder the seal of, Sandeeson

C J
“  this Court commauding the Sheriff of Calcutta to 
•“ attach uncil the final determination of this suitor 
“ until the further order of this Court the stock-in- 

trade of the defendant firm lying at No. 55-11, Can- 
ning Street.”

The learned counsel for the plaintiffs who are the 
respondents in this Court, has raised the preliminary 
point that there is no appeal from this order. In my 
judgment, having regard to the form in which the, 
order is drawn, there is ai3 appeal from this order.
The order in its present form could not have been 
made by the learned Judge without having recourse 
ffco rule 6, Order X X X V III of the Code of Civil 
Procedure. By Order XLIII, rule 1, it is provided 
■that an appeal shall lie from the following orders 
under the provisions of section 104 and clau.se (g) 
is : “ an order under rule 2, rule 3 or rule 6 of Order 
.X X X V III.” It, is clear, therefore, that the Code pro- 
•vided that there should be an appeal where an order 
is made by a Court under Order X X X Y III, rule 6,
.attaching the property of one of the parties, and, in 
my Judgment, it may be said that that i% a judgment 
within the meaning of clause 15 of the Letters Patent 
from which an appeal lies to this Court. But it is 
necessary to examine the order more closely. The 
first order of the learned Judge may be di vided into 
two parts,' The'defendants in' the first; instance „w6re;: 
called' upon to' Bhow \cause; why':'ihey/;:;shduld
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1922 famish security and as I’egards tbis iiuifcter thc3 final 
order oi tlie learned Judge \vas, that they wore liireut- 

UriiAM- ed to gi've security at once to the satisfa(i(>ioti ot thfr 
vvum^kiK _̂ g as that part of tlie order is con-

ceraed, in my judgment, it was mude under the ' 
Japan provisions of Order XXXV IIl, rule (). Thiiti order 

Tbapins Co. p|.oyi(}es that in certain evants and undor certain 
Sasdirsos conditioTis the Oolirfc may direct the defe.ndai\t wltliiii 

a time to b3 fixed by it either to fiirnisli seourity in 
such sum as may be s.pecii3ed in tlie onior or to appe.a,r 
and show cause why he should not fui'niBh Beciudty. 
In my judgmenfc, Order XXXVIIl, rale 5 gives the 
Court jurisdiction to call upon the defendant to show 
cause why he shoald aot furnish security and if the 
defendant fails to show cause to the satisfaction of 
the Co art, the Court has jurisdiction under that rule 
to direct Mm.to furnish security within the tinie sped*, 
fied by the Court, Then Eule 6' provides that, “ where 
“ the defendant fails to show cause why he should nofc>. 
“ furnish security, or fails to famish the security ro- 
“ quired withiu the time fixed by the Court, the Oourtj> 
“ may order that the property speoitied, oi’ sach por- 
“ tion thereof as appears sufficient to satisfy any 
“ decree, which may be passed in the gait, be* 

attached.” It seems to me that the only power 
ŵ hich the Conrfe has under that rule is to make aii- 
order for the attachment of the property. It Is rale- 
5 which gives the Oaiirt power to direct security to- 
be given and it is rule 6 whicb gives the Ojurfc power 
to attach the property; and it seems to me that this 
interpretation is borne out by the Form which is to be* 
found in First Schedule, Appendix F, No. 7 of the- 
Civil Procedure Code. It seems to me, therefore, that 
it was intended by those, who framed the Code, that 
where the Court confines its order to a direction that' 
the defendant should give security within a flxedi
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time, there should he no appeal from that oj'der inus- 1 2̂.2
much as Order X X X Y III, rule a is omitted from the 
pro visions of Order XLIII, rule L Bat whei’e the 
Court makes an oixlcr that the deieiidaiitB property 
Bhould he attached before iudgiuent, the Code provided y&swu

that there B hould  he an appeal inasmuch as Order Japan

XXXVJH , rule 6 is specifically .mentioned in Order 
X LIIl, rule, L. , Consequently, in my judgment, Sandmsok,
taking the provisions of the Code of Civil Procedure 
as a guide, it may reasonably be held that the 
order, in so far as it directs the attachment of the 
property, is a Judgment and is appealable, but in .<̂ 0 
far as it directs security to be furnished, it is not 
appealable.

In this case, the defendants have complied,with the 
order that they should deposit security, and the result} 
is that the other portion of the order, which directs 
the attachment of the property of the defendants, is 
infructaou^ and although it is, in my judgment,, an 
appealable order, we are entitled to take the facts into 
consideration; and when it appears upon such consi
deration that the order as to the attachment of the. 
property is infructuous inasmuch as the' order for 
the security has been complied with, in my judgment, 
there Is no course open to this Court except to dismiss 
the appeal.

The appeal m therefore dismissed with costs.

R i c h a r d s o n  J . I  agree. R u le  6 o f Order X X X V III 
empowers the Court, in the events stated, to direct the 
attachment of the defendant’s property. The power 
given by rule 5 to make an alternative order directr 
ing the defendant within a specified time to furnish 
security or to appear and show cause why he should 
not furnish security carries with it as an incident th^ 
power, after hearing the defendanti to confirm: th6
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1822 order tliat security be farnislied. Under its getieral
^  powers the Ooart ma}̂  then, it’ necessary, extend tlie

Muham- time for tlie iarnisbing of the security.
.tjDDM&oo. defendant fails to siiow cause why he

should not furnish security, the (Jourt may, under
BASTEBS' „ . 1 1
J a p a n  rule 5, direct finally that security be furnislied or in 

’T r a d ik (3 Co. alternatiye, under rule 6, direct the attachment o!i 
E ic h a b d s o s  the defendant’s property. The power of attachment 

also exists if tlie required security is not furiiish.ed.
The provisionR of the Code do not, in my opinion, 

contemplate an appeal from an ordei’ directiii^  ̂ the 
defendant to furnish security. Rule 5 is omitted from 
Order XLIII, rule 1, clause (q). An appeal lies 
from an order of attachment madeiinder rule 6.

In the present case the order may be appealable so 
far as it is a conditional order of attachment, but such 
an appeal would be necessarily infructuous, because, 
security having in fact been furnished, there is no 
operative order of attachment and the remainder of. 
the order is merely an order for the furnishing of se
curity not appealable either under the Code or as a 
Judgment under the Lstfcecs Patent.

I agree with, nay Lord that the appeal should be 
dismissed.

Appeal dismissed.

Attorney for the appellants; ff, 0. Banmrjee.
Attorneys for the respondents: N, C. Crupta & Oo.

A. P, B.
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