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UPPER BURMA.]

Rsgistraiion—Presentation—Seaiirity bond— Fremitation hj ckrk o f
Qourt—'''Repremitaiim'''—Registration Acl (X V I of I90S\
ss. S3il), 8S.

Where a security bond is given to the Court pending an appoai. a 
clerk of the Court is not a “ representative” of the Judge ho aa to be- 
qualified by s. 32 of the Indian Registration Act, l'J08, to presetit 
the bond for regiytralioti under that Act. tlulesa the eiork is duly 
authorized b j power-of-attornej under s, 33, a preseiiLatiou so injido is 
invalid, but facilities should be given for a re-preaentatioa under Act XV 
of 1917.

S. 88 of the Indian RegisJtratioa Act does not apply to iastruuitijits. 
under which the Government oiScers and functionaries mentioned ia it 
Hi ay claim.

Judgment of the Court of the Judicial Commissioner reveraed.

A p p e a l  (l^o. 63 of 1921) from two Orders of tliO' 
Court of the Judicial Oommissioner, Upper Barma,. 
(July 12, 1920), affirming two orders of the District- 
Judge, Mag we.

The respoiident sued the appellant in the District 
Court, and upon appeal to the Court of the Judicial 
Commissioner that Court, reversing tlie District 
Court, made a decree in favour of the respondent for 
Rs. 34,000. While an appeal to His Majesty in 
Council was pending the respondent applied to the

® Present: VisootiNT Haldane, Visooukt Cave, Lord Pabmoob ani> 
Mb, Justice Duw.



Ooart of the Judicial Coinmissloner for leave to 1922 
execute the decree. An order was made under 
Order XLV, r. 13 (2 ) (c) o! the Civil Procedure Code

V,
^giving the respondent leave provided he gave security, maung H6 
to the satisfaction oi the District Court, for Rs. 75,000 Snaphg.: 
in immovable property for the performance of any 
orders 'which might be made in the pending appeal.

Oq Jannary 20, 1920, the persons executed a 
security boud for Rs. 75,000, mortgaging certain oil 
wells. The bond was executed before the Additional 
District Judge, and was in the form provided by the 
Code, Appendix G, Form 3, no person being named 
as the obligee. The bond was presented for registra
tion under the Indian Registration Act, 1908, by the 
head clerk of the Court, who, according to the endorse
ment, presented it “ on behalf o f ” the Additional 
Judge of the District Court.

The appellant presented a petition, lo the District 
Court stating that the bond was not legally presented 
for registration, and praying that the sale should not 
proceed in the absence of a validly registered bond.
The District Coart held that the registration was 
valid, and ordered that the sale should proceed. That 
decision was affirmed on appeal to the Court of the 
Judicial Oommissioner, the learned Judical Commis
sioner being of opinion that the presentation by the 
clerk was as a “ representative ” of the Additional 
District Judge and valid under s. 32(5) of the Act.
The appellant appealed to the Privy Council.

Parikh, for the appellant. The respondent did n o t . 
appear.

The judgment of their Lordships was delivered by MyU,

Y isoouht Cate . The question a,rising'for: deter
mination upon -this appeal is whether a! certain
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1922 security bond dated the 8 tli January, 1920, was validly 
Ma^wf registered under the Indian EegistratioLi Act (X V I of

MrA 1908). Section 32 of that Act, so far as it ie« now 
Miui Ho material, requires that every document to bo I'egin- 
Hnausg. tered under the Act “ shall be presented at the proper 

registration office (a) by some person executing*' or 
claiming nnder the same. . . ; or (6 ) by the represen
tative or assign of such person; or (c) by the agent 
of such person, representative or assign, duly autho
rised by power of attorney executed and authenticated 
in manner hereinafter mentioned. It is established 
by a series of decisions, of which one of the most 
recent is Jamhu Prasad v. Muhammad Aftah Ali 
Khan fl) that the provisions of the section are im
perative, and that, unless a document presented for 
registration is so presented by one of the persons 
described in the section, the presentation does not 
give to the Registrar the indispensable foundation of 
his authority to register it, and the registration, if 
made, is invalid.

In the present case the document in question~a 
mortgage bond given by certain persons to the Dis
trict Jadge of Yenangyaung, to secure the perfor
mance of any order which His Majesty in Coancil 
mi|?ht make on an appeal then pending in this suit— 
was presented for registration (as the endorsement 
shows) to the Sub-Registrar at Yenangyaung “ by 
Maung ]J on behalf of the Additional District Judge, 
Yenangyaiing,” and was registered by the Sub- 
Registrar who gave the usual certificate of registra
tion.* Maung U appears to have been a clerk of the 
District Court. On application being m.ade to the 
District Judge for the approval of Ihis security as 
sufficient, the appellant objected that it had not been 
duly presented for registration under the A ct; bat 

(I; (1914) I. L. E. 3? All. i9 ; L. K. 42 I. A. 22.
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tile District Jadge overraled the objection and ap~ 
proved the security, and his decision was affirmed by mT ^ we 
the Judicial CommiRsioiiei'. Hence the present appeal

'd.
It should be added that the principal appeal in the maung H o

■ suit has since been allowed by His Majesty in Council fTNAUNo. 
so that the bond, if valid, has become operative; and 
that the appellant is desirous, bel;ore seeking to 
enforce the bond against the obligors and the mort
gaged property, to have it determined whether the 
bond is effective or requires re-registration under 
Act X Y  of 1917.

The respondent was not represented on the appeal  ̂
and their Lordships have .accordingly not heard an 
argament in support of the validity of the bond; but 
on the facts brought to their notice they are of 
opinion that there was no proper presentation under 
the section, and accordingly that the registration was 
invalid. The bond was not presented by any person 
executing or claiming under it. For the District 
Judge was not present; and, although the obligors 
appear to have attended for the purpose of admitting 
execution, they did not join in the presentation. Nor 
was the document presented by any agent holding a 
power of attorney. The only qciestion, therefore, is 
whether Maang U, who appears to have attended and. 
presented the deed on behalf of the District Judge, can 
be said to have been a “ representative ” of the District 
Judge within the meaning of paragraph (6 ) of s. 32. In 
their Lordships’ opinion, he cannot. The word repre
sentative ” Is a term of ambiguous meaning, and mast 
be construed according to its context. In ordiria0  legal 
use, it denotes the executor or administrator, or some
times the heir or next of kin. In a certain context i t ' 
may mean an agent; bat in the present case, that 
meaning is excluded by the circunlstance that under 
paragraph (c) of tlie section, tlie agent is separgitely
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1922 referred to and is required to liotd a diiJy aiitheiifci-
mIshwe caied power of attorney. By s. 58 of fclic Act, it m '

provided tliat G-overmiieai officers and certain pablic
t). , 1 4  1

Maon'g H o functionaries need not appear i i i  person or by agent at 
H n a u s g . registration office in any proceeding connected with 

the registration oi instruments execnted by them id 
their official capacity, and that, in such cases, refer
ence may be made to the office for information; but
no similar provision is made for the case o£ ii)stru» 
meats under which any such officor or innctioiiary 
may claim. Probably the omission is ijnidvertent; but 
if so, this must be remedied (if at all) by iegislafclon. 
Their Lordships’ attention has not been called to any 
enactment which makes a clerk of a Court the repre- 
sentatiye, in any legal sense, of the Judge.

Upon the whole their Lordships ai’e satisfied that 
the term “ representative” in s. 32 refers to the legal 
personal representative or (by virtue ot s 2 ) the 
guardian or committee of the person described and 
does not iiiclade a Qlerk or agent. The result is that, 
in their Lordships’ opinion, this appeal should be 
allowed, and it should be declared that the registra
tion of the security bond was invalid, and that the 
security was insufficient. Upon this declaration being 
made, the District Judge will, no doubt, give facilities 
for the re-registration of the bond under Act XV  of 
1917. The appellant should be at liberty to add her 
costs of the appeal to the Judicial Commissioner on 
the question of the security, and her costs of this 
appeal, to her security.

Their Lordships will humbly advise His Majesty 
accordingly.

Solicitor for the appellant: E. Dalgado.

A. M. T.
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