VOL. L.] CALCUTTA SERIES.

CRIMINAL REVISION.

Before Walmsley and Suhrawardy JJ.

0ZIULLAH
V.
BENI MADHAB CHOWDHURIL*

Sanction for Prosecuiion.~ A dditional Disirict Magistrate, competency of, to
take cognizance when he has reporied the case for authority to prose-
cute—Qrder of the Local Government signed by o Deputy Secretary
Jor the Chief Secretary—Legal proof of the order—Criminal Procedure
Cods, ss. 190 (1) (&), 196~ Presumption—Evidenee Aet (I of 1872),8. 79,

Where a letter purporting to be issued from the Chief Secretary
io the Government of Bengal was signed by a Deputy Secretary, not in
his official capacity, but** for the Clief Secretary,” it was keld that there
svas no legal proof that the Local Government had ovdered or suthovized a
proseention under 8. 195 of the Criminal Procedure Unde. The presump-
zion under . 79 of the Evidence Act would bave arisen if the letber had
beeo signed by the Chief Secretary himself,

Apurba Krishna Bose:v. Emperor (1), distinguished.

There i3 no bar to a Magistrate, who has reported the facts of an
offence to the higher execative aubhorities, in order to obtain the requisite
order under 8. 196 of the Code, taking cognizance of such offence on
complaint by a police officer, even though s. 536 may render him incom-
petent to try the case.

Lakhi Narayan Ghose v. Ewperor (2), pey Carnduff J,, referred to.

Tae facts of the case were as follows :—On 2nd
November, 1921, the petitioner published in a local
paper, called the Jyoft, a proposal to hold a lottery in
the town of Chittagong. The police therenpon held
an inquiry and searched his premises, and subinitted
a report in December. On receipt of the report Mr.

* Criminal Bevision No. 327 of 1922, sgaiust the order of L. B.
Burrows, Additional District Magistrate of Chittagong, dated March
28, 1922,

{1) (1907) L. L. R. 35 Cale, 141, (2) (1910) L. L. R, 87 Cal. 221, °

1922

June 28,
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1922 Burrows, Additional District Magistrate of Chittagong,
omumax  Wrote to the Commissioner of the Chittagong Divi-
B sion stating that the petitioner had published the
Maoms above proposal, that he had distributed leaflets,
Crowpmoar. containing the same, and had sold several tickets.
The lefter was written with the view to obfain an

order nnder s. 196 of the Criminal Procedure Code

for the prosecution of the petitioner under s. 294A of

the Penal Code. The Commissioner forwarded a copy

of Mr. Burrows’ letter to the Chiel Secretary to the
Government of Bengal, and received the following

in reply :—

“ GOVERNMENT OF BENGAL,

_Political Dept.

From—H. [, Srremunson, Chief Secretary to the Government of
Bengal,

To—The Commissioner of the Chittagong Division,
Caleutta, the 9th Januavy, 1922,

SIR,

T ax directed to refer to your letter, dated 22nd Decomber
1021, submilting a copy of a letter from the Additional District Magis-
trale of Chittagong in which he reports that one Oziullah, son of Oscar
Rahman, published a notice in the Jyo#i informing tle pablic of hia inten-
tion of institating a lottery. It is also reported that he distributed
leaflets containing his praposals, and thal he has since been selling tickets
In the circomstances the Qovernor in Council directs that a complaint
be lodged under s, 294 A of the Penal Code for publishing proposals of
a lottery not authorized by Government.

1 have the hionour to be,
Siw,
Your most obedient servant,
A. Casserrs,
For Chief Secretary to the Guvermmnent

of Bengal.”
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A copy of the above letter was sent from the
Commissioner’s Office to Mr. Burrows for information
and necessary action. A complaint was then filed by
one Beni Madhub Chowdhuri, a sub-inspector, before
Mr. Burrows, who, after examining the complainant.
summoned the petitioner under s. 294A of the Penal
Code, and ultimately transferred the case to the Sub-
divisional Magistrate for trial. The original letter
of Mr. Cassells was not put on the record, but only
a copy of it. The petitioner thereupon moved the

High Court and obtained a rule on the grounds (1)

that Mr. Burrows having in his executive capacity
submitted a report against the petitioner, on which
the Local Government had directed the prosecution,
had no jurisdiction to entertain the complaint:and
(2) that there was no legal authority under s. 196 of
the Code on the record.

Babu Dasarathi Sanyal (with him Babu Manma-
tha Nath Mukerjee, Babu Tarakeswar Pal Chawdhuris
Babw Jnan Chunder Roy and Buabu Lolit Mohan
Sanyal), for the petitioner. The Additional District
Magistrate had no jurisdiction to take cognizance ag he
took part in the initiation of the prosecution. If a
Magistrate can in such circumstances take cognizance,
the provisions of ss. 202 and 203 of the Code would
be practically futile. There is no legal proof of the
anbhority required unders. 196 of the Cade. The order
ig signed by Mr. Cassells and not by the Chiel Secre-
tary himself: dpurda Krishna Bose v. Emperar (1)
Barindra Kumar Ghose v. Bmperor (2).

The Deputy Leyal Remembrancer (Mr. Orr), for
the Crown. The Magistrate merely reported the facts,
on receipt of the police report. He did not institute

(1) (1907) L. L. R. 35 Cule. 141, (2) (1909) 1. L. R. 37 Qale, 467.
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the prosecusion. He took cognizance on a complaint
after inspecting the original letter

WALMSLEY J. The petitioner has been placed on
his trial upon a charge under section 294A of the
Indian Penal Code.

The police reported the facts upon which the
charge is based, and Mr. Buorrows as Additional
District Magistrate submitted a report to Government
for the purpose of obtaining the sanction required
by section 196 of the Criminal Procedure Code, and
the authority was conveyed in a letter issned from the
Chief Secretary’s office, and signed by Mr. A. Cassells
for Chief Secretary. A police officer then made a
complaint to Mr. Burrows, and the petitioner was
summoned. On the day fixed for hearing Mr. Burrows
transferred the case to another Magistrate.

On these facts two objections are based. The first
ig that Mr. Burrows was not competent to take cogni-
zance of the case at all, because he had taken a part
in initiating the proceedings. The second is that the
anthority is defective because the letter is signed by
Mr. Cassells, and not by the Chief Secretary himself,

1 cannot see any merit in the first objection, save
to the extent that Mr. Burrows would have been well
advised to direct some other Magistrate to receive the
complaint, ingtead of transferring the cagse for trial
after lssuing process.

The second objection is extremely techunieal, but T
think that effect must be given to it.

Under section 196 of the Criminal Procedure Code,
the complaint must be made by order of, or under
aunthority from, the Local Government. The Lvidence
Act lays down the conditions under which the Court
may accept a mere letter as proof that the order has
been issued, or the authority conferred by the Local
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Government., Under section 79 it must draw certain
presamptions, and if Mr. Stephenson had himself
signed the lebter, the order would have been proved.
When it wag argued in the case of dpurbe Krishng
Bose v. Emperor (1) that the head of the Local Govern-
ment, then the Lientenant-Governor, ought to have
signed theorder, it was said that he “ must necessarilys
and ordinarily does, communicate his orders throngh
his accredited and gazetted officers”, but in that cage the
sanctions bad been signed by the Chief Secretary, That
decision, therefore, has no bearing on the present case,
for here the letter is signed by Mr. Cassells for the
Chief Secretary. Mr. Cassells was at the time Deputy
Secretary, according to the Civil List, but he did not
claim for himseclf any official position; he merely
signed on behalf of the Chief Secretary. In these cir-
cumstances, I think, it must be held that there is no
legal proof that the Local Government has ordered or
authorised the prosecution. No presumption arises

as to Mr. Cussells’ capacity to sign the letter, and -

he conld not certify the order on behalf of Mr.
Stephenson, whose own capacity was that of a delegate.

The result is that the Rule is made absolute, and
the proceedings quashed: the petitioner will be dis-
charged from his bail,

SUHRAWARDY J. T agree. The first objection is
that on gemeral principles the Additional District
Magistrate should not have taken cognizance of the
case, as he had himself taken part in the initiation of
the proceedings. It is argued that if a Magisfrate in
the position of the Additional District Magistrate takes
cognizance of a case, the provisions of sections 202 and

203 of the Criminal Procedure Code, which empower a

Magistrate to dismiss a complaint ov enquire into
(1) (1907) L. L. R, 35 Cale. 141,
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its truth, become futile and meaningless. I do not
think there is any substance in this argument. As has
been observed by Carnduff J. in the case of Lakhi
Narayan Ghose v. Emperor (1), there is no bar pre-
scribed by the Code of Criminal Procedure to a
Magistrate in such a position receiving a complaint
whereas section 556 may render him incompetent to
try it. Moreover, section 190(c), of the Criminal Pro-
cedure Code gives express jurisdiction to a Magis-
trate to take congnizance of an offence even “ upon his
own knowledge,” iu which event, it is clear, sections
202 and 203 of the Criminal Procedure Code are of as
little avail as in the present cage.

With reference to the second ground I agreein
holding that the sanction requived by section 196 of
the Criminal Procednre Code has not becn properly
proved in this caze. That section demands a sanetion
by the Local Government. The sanction in thig cage
is contained in a letter which is headed “From
H. L. Stephenson, Esq., ¢8.1., C.LE, Chief Secretary

to the Government of Bengal,” and signed A,

Cassells, for Chief Secretary to the Government of
Bengal”. This order of the Government sanctioning
the present prosecution hag tc be proved according
to the provisions of section 78 of the Evidence
Act, which requires that an order of the TLocal
Government may be proved by the record certified by
the head of that department. The original letter is
not on the record but there is a copy which is dofec-
tive and does not appear to be a certified copy under
sectionr .76 of the Kvidence Act. Besidos, the letter
does not purport to have been signed or certificd by
the head of the department to attract the presumption
ariging under section 79 of the Act. Had Mr. Cassells
issued the letter in the official capacity he held, I
(1) (1910) L. L. R. 87 Calc. 221.
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doubt if it wonld not have then been in order, as all 1922
orders of the Government are issued through its acere- puur
dited officers. We do not know and no evidence has B
been given to prove what authority Mr. Cassells had to  Mapmap
sign for Mr. Stephenson. I am not sure if the prosecu-~ CROVPHTE:
tion cannot prove that proper sanction has been accord- Svszawanny
ed by Government dehors the letter under considera- g
tion, bub no such mateyial being before s, we have no
alternative but to quash the proceedings based on a
document which does not satisfy the requirements of

the law.

E. H. M. Rule absolute.

ORIGINAL CIVIL.

Before Greaves J. ‘ 1992

JR—

HARI NARAIN DAS (AN INVANT), In re* July 12.

Hinor—GQuardian— Hindu, governed by Mitakshara School of Hindu Law—
Tndivided property—Jurisdiction,

On an gpplication by a Hinds, governed by Mitakshara School of
Hindd Law, for being appointed guardian of his minor son and for leave
to sell the minot’s undivided share in the ancestral property 1~

Held, that the High Court under its general jurisdiction and apart from

the Guardians and Wards Act (VIXL of 1890) had power to appoint a
guardian,

In re Manilal Hurgovan (1) followed.

- OHAMBER APPLICATION.

T'HIS was an ez parie application by one Laluram
Das, a Hindu governed by the Mitakshara School of
Hindu Law, for being appointed a guardian of the
person and property of his infant son Hari Narain Das

" Application in Original Civil.
(1) (1900) I. L. R. 25 Bom, 353.



