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Before Richardson and Suhrawardy JJ.

NABA KISHORE TILAKDAS 1922

May 2.

PARO BBWA."

Trespasser— Title su'd bij real owner dismissed—Suisequmt dispossession 
uf tresmsser—Title of real owner set up as a Jus teriii—Bes judicata-

Where a title suit by tlie real owner against the pieseiit plaintiff was 
dismissed bat he was subsequently dispossessed by the present defendants 
who set np the title of the real owner as a jits ieridi:—

Held, that the judgment iu the preTious suit made the qoestion of title 
tes judicata in favour of the plaintiff and that the defendants were mere 
.trespassers having no title.

Nisa Ohdnd Gaita v. Kanchiram ( 1) distinguished.
Shyama Charan Roy v. Surya Kania Ackarya (2), and Adkar Chandra 

Pal V. Dibakar Bhuian (.3) referred to.

S e c o n d  Appea.l by Naba Kishore Tilakdas, the
plaintilf.

One Fatiram Tilakdas owned an occapaiicy hold­
ing, lie died leaving a widow and four daughters; 
the widow executed a iisnfrnctuary mortgage of the 
bolding, making over possession to the mortgagee 
for a period of nine years ending in 1319 B.S.; 
the widow died and on the expiry of the term of nine 
years, the mortgagee refused to surrender possession;
Paro and Bhaban, two of the daughters, thereupon,

® Appeal from Appellate Decree, No. 5G7 of 1920, against the deeree 
of Bamandas M ukerjee, Subordinate Judge of Myinensingb, dated Nov. 29,
1919, reversing the decree of B. K. Dutta, Mimsif of that place, dated 
Feb-1,1919.

( 1) (1899) I. L B 26 Galo. 579. (2) (1910) 15 0. W. N. 163.
(3) (J IS ) I, L .B . 41 Oak 894,,



1922 sought to recover possession by a suit, each chiimiiipf 
a moiety. The suit was dismissed but oji appeal 

Kishobe Paro’s claim only was decreed and slio obtaltied 
T il a k d a s  pQggQggiQQ through Coui't. Latei’ on,

P aeo B e w a . P a r Q  and some of her rehitions dispossessed tlie mort­
gagee from the other hall; share also, the mortgagee 
therefore instituted the present suit, the trial Court 
gave a decree bat the lower Appellate Ooiirt dismissed 
the suit, the plaintiff preferred this second appeid 
before the High Court.

Bahu Jatindra Mohan Ghowdkury (for Babu Pro- 
fidla Chandra Nag), for the appellant. The defend­
ants are mere trespassers, they are seeking shelter 
under the title of Bhubao, who failed to recover 
poBsession from the. plaintiff, in a siuti instituted 
against him; the Judgment passed in that suit is 
binding upon the defendants and they cannot question 
the plaintiff’s title; a mere trespasser cannot set up 
the plea of ju s tertii against a person who had prior 
possession t Shyama Charan Roy v. Si try a Kanta  
Acharya (I), Narayana Row v. Dharmachar (2)̂  
The case of Msa Chcmd Gaiia y. Kanchirmn (S) is 
not applicable, in that case there was merely- prior 
possession but in this case prior possession is coupled 
with some kind of title also ; moreover, the admitted 
landlord has settled the land with the plaintiff and 
has recognised him as tenant.

Babu Annada Gharan Karkoon, for the respond­
ent. The defendants were not parties to the pre­
vious suit and therefore the Judgment passed in it 
is not binding upon tbem. The plaintiff acted 
improperly in taking settlement from the landlord 
during tlie continuance of the usufructuary mortgage;

(1) (ISlii) 15 0. W. N. 163. (2) (1902) I. h. R. 26 Mad. 514.
(3) (1899) I. l i  26 Oalc 579.
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and should not be allowed to take advantage of liis 1922 
own wrong. .

The suit being instituted more than six months Kishobe 
after the date of dispossession, the plaintiff can.not y,
sacceed on the mere gronnd of prior possession; Bewa.
Nisa Chand Gciita y . Kanchiram  (1).

Babu Jatinclra Mohan Ghowdhury, in reply.
Cur, adiK vuU.

RiCHAEDSON J. The disputed land originally 
formed part of the occupancy holding of Fatiram 
Tilakdas. After his death his widow, Pratima, mort­
gaged the holding to the plaintiff. Under the terms 
of the mortgage instrument the plaintiff was to have 
possession as usufructuary mortgagee, or ijaradar, 
fora period of nine years ending with Baisakh 1319 B.S.
Tilakdas left four daughters bat it appears that since 
the death of his widow, two of the daughters Paro and 
Bhuban have been treated as his heirs and the case 
has been argned before us onboth sides on the assump­
tion that they were his sole heirs.

On the expiry of the term of his mortgage the 
plaintiff did not surrender possession of the holding 
or the agricultural land therein comprised. In I9I2’ 
therefore Paro and Bhuban sued him in ejectment 
claiming title as their father’s heirs. In that suit 
Paro succeeded in appeal to the extent of a moiety of 
the holding while Bhuban’s claim to the other moiety 
was dismissed. It is not very easy to follow the 
reasoning of the Appellate Court. The plaintiff’ŝ  case 
(he was then defendant) was that on the de*ath of 
Pratima, the landlord took khas possession of the 
holding and settled it with him with the knowledge 
and consent of the two ladies, The trial Ooart had

( ! )  (1899) I. L. R. 26 Caie, 579, ,
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1922 accepted that plea and bad dismissed the snifc in its 
entirety. In the appeal the learned. Subordinate
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K ishore Judge found in his own words that “ the evidence is 
not satisfactory to show that the nialili dispossessedD.

■Pa b q B e w a , plaintiffs (i.e., the two ladies) and took the hinds 
E iohardson into bis khas possession.” Nevertheless lie seems to 

have dismissed Bhuban’s claim on the ground that she 
and the plaintiff (then defendant) had come to some 
amicable settlement with the landlord which did not 
bind Paro. It is not easy to conceive of an amicable 
arrangement between the plaintiff and Bhuban wliich 
would deprive the latter of the whole of her share. 
Moreover, the claim of a person who has obtained 
possession of land as mortgagee to retain possession 
after the termination of the mortgage should always 
be jealously scrutinized. Nevertheless ii must be 
accepted that the previous suit makes the question of 
the title to Bhuban’s original moiety res judicata in 
the plaintiff’s favour as between liim and Bhuban.

In the present suit, the plaintiff seeks to recover 
possession of that moiety. The defendants are No. 1 
Paro, No. 2 Paro’s son, No. 3 Bhuban’s husband and 
Ho. 4 Bhuban’s son-in-law. Defendant No, 4 is a 
mortgagee from Paro of her moiety and apparently he 
makes no claim to the disputed moiety. Defendants 
Nos. 1, 2 and 3 have no title of their own to the latter 
And must be treated in respect thereof as mere tres­
passers.

In the state of things so disclosed the learned 
Munsijt în the trial Court found in the plaintiff’s 
favour and decreed his suit. In the lower Appellate 
Court the learned Subordinate Judge took a different 
view and made a decree of dismissal from which the 
plaintiff l̂ as appealed.

It is contended on the plaintiffs behalf that the 
learned Subordinate Judge has erred in law in so far



as he holds that the findings of the AppeUate Ooiirfc in 1922
the previous saifc are not admissible in evidence
a '̂ainst the defendants or the contesting defendants Kishorb

, . T i l a k d a swho were not parties to that suit and who do not claim v.
to'be in posses-^iou of the disputed eight annas share 
of the land either through Paro or through Bhuban.” R i c h a r d s o n 

On that footing the view of the case taken by the 
learned Subordinate Jadge is briefly this, that on the 
merits (apart from the previous litigation) the phiin- 
tif! has not sQcceeded iu establishing his title to 
the moiety and that inasmuch as he was dispossessed 
in 1323 (1916) and this suit was instituted more than 
six months later in, August 1918, he ,cannot succeed 
on the mere ground of prior possession.

If his premises were granted, the conclusion of the 
learned Subordinate Judge could not in such a case 
as the present be disputed in this High Court. There 
is really no controversy as to the principle that prior 
peaceable possession famishes a good title as against 
a mere trespasser. The result arrived at by this High 
Court in Nisa Ghand Gait a v. Kanchiram  (I) if- 
based, on the construction and effect of section 9 ol 
the Speciiic Relief Act. Other High Courts may have 
taken a different view of the legal operation of that 
•section bat at any rate there is this to be said that if 
true title may be defeated by twelve years’ adverse 
possession by a trespasser, there is nothing shocking 
to the sense of justice in a legislative rule that the 
period of limitation for a suit by mere trespasser oi 
squatter to recover possession should be six jjaonths 
from the date of his dispossession. If : that be the true 
effect of section 9 of the Specific Relief Act, the learn­
ed Subordinate Judge is so far right, nor do the obser­
vations of Sir Lawrence Jenkins, O.J., in Bhyama 
Charan Roy v. Surya Kanta Acharya (2) and Adhat 

(1) (1899) I. L  R. 26 Calc. 679, (2) (1910) 15 0, W. N, 18S.
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1922 Ohcmclra Pal v. Dibakar Bhuian (1) amount to a 
^  dissent from the rule laid down in Nisa Ghand's 

K is h o s b  case (2). The ratio decidendi in both those e a s e s  was 
that the rule had no application to tbo facts. It was 

PaRo B ew a . plaintiff had not only been
Eiceabdson in possession bat had a tide to possession.

So in the present case, though I should have no 
companction ia following the Sabordinate Judge if I 
could see my way to so doing, in my opinion, he has 
applied the rule in Nisa Chad's case (2) in circumstances 
to which it has no proper application.

Here it is common ground thtifc the true title was 
originally in Bhuban. The contesting defendants 
though they do not in terms claim a title through or 
under Bhuban are in effect setting up Bhuban’s title as 
a /its tertii. That being so they mast take Bhiiban’a 
title as it stands. The plaintiff claims a title from 
Bhuban which in view of the previous liti'j;ation 
Bhuban could not be heard to contest and that title 
therefore is in the circumstances a good title as against 
the contesting defendants.

In my opinion the appeal should be allowed. The 
judgment and decree of the Subordinate Judge should 
be set aside and the judgment and decree of the 
Miinsif should be restored. The plaintiff is entitled 
to recover his costs of this appeal and his costs in the 
lower Appellate Court from the defendants Nos. 1, 2 
and 3 as the contesting defendants.

SUHRA.WAEDY J. I concur in the order my learned 
brother proposes to pass in this case. X only wish to 
add that if the question whether a plaintiff can suc­
ceed in a suit for recovery of property as against 
a person having no title to it, only on the strength of

• his (plaintiffs) previous possession had not been

(1)'(1913) I. L. B. 41 Calc. 394. (2) (1809) I, L, R. 25 Calc. 579.
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settled in this Court by a series of decision followed 1922 
in a large nnmber of cases, I would have deemed the 
proposition worth reconsideration in view of the Kishobe
reasonings of other High Courts which have taken a ^
different view and some pronouncements of the Judi- ÊWi.
cial Committee.

A.S.M.A. Appeal allowed.

VOL. L.] CALCUTTA SERIES; 29

ADMIRALTY JURISDICTION,

Before 0. C. Ghose J.

J. R. B. MOEEIBR
V.

LALA RAGHUMULL AND Ahothee.*

Mariner's Wages—Masier o f a ship̂  liahility of—Jurisilieiion.

In a suit by the Master o£ a ship, for recovery of his wages and 
messing charges together with the wages and messing charges of the Chief 
Engineer aud other mariners :—

Seld, that the Master could recover the same.
Held, further, that a mariner had a tiiree-foid reraedy for liis wages, (j) 

against the ship, (H) against tlie Master, (Hi) against the owner of the ship.
The Jade Path (1), The Saheia (2), Saily v. Grant (3), Armstrong y. 

Smith (4) referred to.

T h is  suit was instituted by one J. R. B. Morrier, 
who was Master of the steamship Singaporean, against 
the owners of the ship, Rai Bahadur Damodar Dass 
and Lala Raghumnll, for recovery of Rs. 6,7444-11, 
being the total sum due on account of his own wages 
and messing charges, the wages and messing*charges 
of the Chief Engineer and the wages of other seamen 
under him. At the hearing the suit was withdrawn

®, Original Civil Suit l:?o. 1 cf 1921. (Admiralty Jurisdictio^p).

(1) (1802) 4 Robinson 308. (3) (1700) I Ld. Baym. 63SJ.
(2) (1862) 7 L. T. N. S. 440. (4) (1805) 1, N. R.;299,

1922 

May 15.


