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1924  the order was that ¢ the money which was paid into
CHE;;H_- Court belonged to the party who might be eventually

wort  found entitled to the sum.

MAGANMULL )
N The resualt therefore is that the appeal must be
Tae  dismissed with costs which will include the costs of

CarcurrTa . . } i

Wagar axo  bhis application—(all such costs to be provable in the
SECf?foosfo“ insolvency)—with a direction to the Registrar to pay
" the sum of Rs. 21,85) with the interest which has
acerued in respect thereof to the attorneys for the

plaintiff respondents.

WaALMsLrY J. [ agree.
Attorneys for the applicants : Khaitan & Co.
N. G.

APPELLATE CIVIL.

Before Pearson and Graham JJ.

HARIPADA HALDAR
v.

w5 BARADA PRASAD ROY CHOWDHURY anp
‘ OTHERS.*

Execution Sale- Application to set aside—Limitation, perod of—Limitation
Act (IX of 1808), Sch. I, Arts. 266G, 181—Civil Procedure Code (Act V
of 1908), 8,47, 0. XX1I, r. 90.~~ Bengal Teaancy Act (VIII of 1885),
8 173 (3).

All applications whether under section 47, or Order XXI, rule 90, Code
of Givil Procedure, are governed by the 30 days’ period of limitation provided
by article 166 of the 1st Schedule of the Limitation Act of 1908.

¥ Appeal from Order No. 343 of 19929, against the order of G. B.

Mumford. 2nd Additional District Judge, 24-Parganas, dated June 8,

" 1922, affirming the order of Tarak Nath Bose, Munsif of Diamond
Harbour, dated May 26, 1921,
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Article 186 of the 1s¢ Schedule of the present Limitation Act is very
much wider than the corresponding provision of the former Act and is
quite general in its terms governing all applicativns to have an execntion
gale set uside,

Chand Moni Doasya v, Sauto o Dasya {1) wnd Ghanilrame Bai v,
Makaraga of Damracs (2) distinguished.

Au appiication for baving a sale set aside under s 175 (3) of the
Bengal Tenauey Aet v o gnindde under 50 47, Codde of Civil Procedare,

ard in vepseguenee the operation of article 166 wil be atgracted.

SECOND 'APPEAL from Order by Huaripada Haldar
and others, the applicants,

The facts of the case ont of which this appeal
arises are as follows:—In August 1920 one Haripada
Haldar and others applied to the Munsif, 4th Court, at
Diamond Harbour to set uside a sale in execution of
a rent decree. The applicants with a very large num-
ber of co-sharers held nnder the decree-bolder, Barada
Prosad Roy Chowdhury (one of the Opposite Parties)
a chak comprising an wren of 147 bighus and bearing a
vearly rental of Rs. 183-12.  Barada Prosad had sued
the tenunts (the applicants and their co-sharersy for
arrears of rent and obtained a decree on 28th Angust

191%7. The decree was put inio execution on 18th

January 1918 and in the course thereo! this ehalk was
put up to sale as the tenuve in defuult and was
purchased by one Jadu Nath Sarma on 2nd Jualy
1918, The applicants wanted this sule to be get
aside, the ullegutions in thelr petition being of a
sweeping character, Both the decree and the sule
were attacked, the applienuts  alleging that the
decree was obtained fraudulently by suppression of
summons, aud that the sale wuas brought uabout
fraoudulently by suppression of process for publica-
tion of the sale. This double {fraud was said to
have been comuwitted by two of the applicants,
(1) (1897) 1 C. W. N. 534, (2) (1916) 33 Ind. Cas. 209,
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co-sharers, the judgment-debtors Nos. 2 and 3
(Manahar and Kusai), acting in collusion with the
decree-holder, this collusion to defraud the applicants
being attributed to the ill-feeling both the decree-
holders and the judgment-debtors entertained against
the applicants. It was further alleged that the pur-
chase, which was for a grossly inadequate price, was
made by the judgment-debtors Nos. 2 and 3 benami
in the name of Jadu Nath Sarma. The delay in
making the application was explained by the appli-
cants’ stating that they came to learn of the sale on
the 27th Asar, 1317 B.S., when the judgment-debtors
Nos. 2 and 3 foreibly ousted the applicants from a 6
bigha plot included in their share of the chak in
question, declaring that they had purchased the chak.
This application was opposed by the objectors, Nira-
pada and Bipin (the sons of Manahar and Kusai)
‘They contended that it was they, and not their respec-
tive fathers, who had purchased the property in the
name of Jadu Nath Sarma. They pleaded limitation
and denied that the decree or the sale was in any way
fraundulent. They maintained that the purchase in
the name of Jadu Nath Sarma, who was the spiritual
guide of all the judgment-debtors, was made to their
knowledge and with their consent being really at
their suggestion.

The learned Munsif found that Jadu Nath Sarma
was really a benamidar for two of the judgment-
debtors as alleged, but he also found that there was no
fraud proved and that the application was time-barred.
In the applicants’ appeal it was strenuously argued
before the Additional District Judge of the 24-Parganas
that in any case, so far as the application could be
said to fall under section 173(3) of the Bengal
Tenancy Act, it was governed by article 181 of the
Limitation Act and was therefore within time. This
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appeal having been dismissed, the applicants preferred
the present second appeal from order to the High
{ourt.

[ Babuw Surendry Chandra Sen, for the respondents,
took the prelimiuvary objection, on the uppeul being
opened, that the appeal was incompetent as (I3 no
appeal was provided for by law against an ovder
pussed under section 173¢3) of the Bengal Tenancy
Act. and as (7d) the heirs and legal represeuntatives of
one of the deceazed respondents had not been brought
on the record.]

Babuw Hira Lal Chakravarti, for the appellants.
I have filed an application under section 115 of the
Code of Civil Procedure in the alternative, but T
submit that an appeal does lie. The applicution was
made, as the heading shows, under section 47 C. P. (.
and section 173 of the Bengal Tenancy Act. Tt iy the
nature of the objections aud not the findings which
can decide the question whether the order is appenl-
able or not.  As to limitation, I admit that the present
article 166 of the first schedule of the Limitniion Act
is much wider than the sume provision of the Act of
1877, and therefore it may be argued that all applica-
tions under section 47 must he made within 30 days,
But the application in the present case is made not
merely under section 47, but owder section 173 (3} of
the Bengual Tenancy Act, for which uo period is
expressly provided in the Limitution Act. and thove-
fore it must come under the residoary article, viz..
article 181 of {he first schedule of the Limitation
Act which provides a period of § vears. It is
noticeable that article 166 is confined to applications
under the Code of Civil Procedure. If it had been
the intention of the Legislature to muake that article
applicable when the sale is songht to be set aside
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1924 under the Bengal Tenancy Act or any other special
Hazrpapa OF local law, the Legislature would have provided for
Hawpa®  that limitation in article 166. In fact, section 173 (3)
BA:AM is a self-contained provision for annulment of sales
P%ﬁw when the judgment-debtor is the purchaser and is
coowpnury. absolutely independent of section 47 of the Code of
Civil Procedure. [Cites and explains the cases of
Chand Mont Dasya v. Santo DMoni Dasya (1) and
Chandrama Rai v. Maharaja of Dumraon (2) 7.
Babuw Surendra Chandra Sen (with him Babu
Hemendra Chandra Sen), for the respendents. It
is practically admitted by the other side that the
present article 166 governs all applications under
section 47 of the Code of Civil Procedure. The
question therefore is whether an application under
clause (3) ol section 173 of the Bengal Tenancy Act
is also one under section 47 of the Code of Civil
Procedure, so as to attract the operation of article 166.
[Cites Chand Moni’s case (1, to show that it is also
an application under section 47.] It would be
singular if an application, to have a sale set aside on
the ground that the judgment-debtor had purchased it,
might be made within 3 years, whereas a similar
application on any other ground must be made
within 30 days. The present application, it is notice-
able, relates to a question about the execution of a
decree as between the parties to the suit, and there-
fore section 47 of the Code of Civil Procedure is
applicable.
Babw Manmatiia Nath Roy, for the respondents
Nos. 5 and 6, cited the case of Safish Chandra
Kanungoe v. Nisht Chandra Dutla (3) and supported
the respondent’s vakil’s contentions.

(1) (1897) 1 C. W N. 534 (2) (1916) 38 Ind. Cas. 209.
(8) (1919) 1. L. R. 46 Calc. 975.
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Babu Hira Lal Chal:ravarti, for the appellants, in
reply.
Cur. ady, vult.

Pearsox AxD GramayM JJ. This appeal is direct-
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ed against an ovder of the 2nd Additional Distriet Crswnnrers.

Judge of the 24-Parganas contirming the order of the
Munsif, 4th Court. Dismond Harbounr, dismissing an
applieation for setling aside w sale in execution of a
rent decree, The judgment-debtor applicants, now
appellantg] with o large number of co-sharers held
under the decree-liolder, Barada Prasad Rov Chow-
dhury, a chal comprising an area of 147 bighas
bearing a vearly rental of Rs. 185-12. The said
Barada Prasad sued the tenants, the upplicants, and
their co-sharers for arrears of rent and obtained a
decree on the 28th August 1917, The decree was in
due course put into execution on the 18th Januavy
1918 and the clek in default being put up to sale  was
parchused by one Judu Nath Surwmw ou the 2nd July
1918, The judgment-debtor Haripado aund others
then applied to have the sale get uside and asgsailed
both the decree and the sale on various grounds, One
of the points for determination wuas whether the appli-
cation was barred by limitation, and the finding of
the Munsif wus that the cuse was guverned by Article
166 of the Limitation Act. and that the application
wag time-barred, and he accondingly dismissed it with
costs. On appeul, the learned Additional District
Judge confirmed the decision of the Mansif holding
that Artiele 166 and not Article 181 was :xppﬁ"*mbh% to
the case, and dismissed the appeal with costs. The
judgment-debtors, Haripaula Haldar and others, then
filed this Second Appeal.

A preliminary objection has been taken on behalf
of the respondents to the hearing of the appenl firss,
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on the ground that insofar as the application was
one under section 173 of the Bengal Tenancy Act, no
appeal lies either in this Court, or in the Court of first
vppeal ; and secondly, that the appeal is not competent
by reason of non-joinder of parties, the heirs and legal
representatives of one of the respondents (No. 10)
Ananda Charan Haldar, not having been brought on
the record. We do not think it is necessary to gointo
these matters because we are satisfied that the appeal
fails upon the merits. On the merits the sole point
for determination is whether the Courts below have
rightly held that the application was barred by limita-
tion. The execution sale took place on the 2nd July
1918 and the application for setting aside the sale wag
made in August 1920, i.e., some 2 years later. Under
Article 166 the period of limitation is 30 days, whereas
under Article 181 it is three years. If the former is
applicable, the application was clearly time-barred,
while if Article 181 applies it wag within time. In
our judgment the Courts below have rightly held that
the case is governed by Article 166. The rulings
which have been referred to in support of the contrary
view—Chand Moni Dasya v. Sania Mont Dasya (1)
and Chandrama Rai v. Maharaja of Dumraon (2)—
were decided under the Act as it formerly stood before
the passing of the present Limitation Act when
Article 166 was restricted to a particular class of appli-
cations. That article as now worded is very much
wider and is quite general in its terms, governing all
applications to have an execution sale set aside.
Indeed, it is avguable having regard to the extremely
wide wording of the Article that it covers the case o

applications made under Section 173 of the Bengal
Tenancy Act. But be thatas it may, it is clear that an
application ander Section 173, Bengal Tenancy Act, is

(1) (1897) 1 0. W. N. 534. (2) (1916) 38 Ind. Cas. 209,
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cognizable under Section 47, Code of Civil Procedure,
(see Chand Moni Dasya v. Santa Aoni Dasya (1),
relating to Secetion 244 of the old Civil Procedure
Code), and that being g0 the operation of Article 166
will be attructed. This view accords moreover with
the fitness of things as it is manifestly anomalous that
the period of limitation for setting aside a sale under
the Bengal Tenancey Act should be o long uas three
vears, whereas under the Code of Civil Procedure
it is mﬁv 30 days.  As pointed out in Safish
Chandra fumzuzwe v, Nishi Chandra Dutta (2), the
policy of the Legislature appears to be that questions
arising in execution should be brought before the
Courts and decided with the least possible delay. 1In
the present instance nearly two years elapsed before
ghe application was made,

For the reasons stated, the appeal in our judgment
fails and must be dismissed with costs. We assess
the hearing fee ut two gold mohurs.

An application is algo muade under BSection 1153,
Civil Procedure Code, in the alternative. Inasmuch ag
we have disposed of the appeal on the merits, it is not
necegsary to pass any order under Section 115, Civil
Procedure Code.

G. 8, Appeal dismissed.
(1) (1857) 1 C.W. N. 534. (2) (1918) L L. B. 48 Cale. 075,
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