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C o m m i i m e n t  i<i iJie — P d tc e r  n f  c c m m it i i w j  M a g i s t r a t e  to d e a l

icith the ev idence— D xi ty  n-Jicn pr i nu i  f a c i e  case e s i a U i s h e d ,

It is open to the eouuintting Magistrate to form liis opinion with 
regard to the credibility of the wittiessey, !mt it is not bin tluty to closely 
criticizti their evidence. I£ a j7rmd fade  caae iss made out, he should 
clearly leave the rjiieyti'iii of credihility to the jury. But if, after lieariiig 
the evidence, he is satisfied that it is not trustworthy and tljat a conviction 
will not re îult, he ii  entitled to re<;ord a finding that tlie witnesses eatjuot 
be believed and that a cooviction will not resnU.

Mash Behari L a i M m dal v. Emperor (1), Me Kalyan Singh (2), Me Bai 

Parva ii (3 ) referred to.

The facts of tlie case were as follows. On tlie
ISfcli September 1922 one Kalipada Gliose lodged a 
complaint, before tlie Siibdivisional Officer of Erisli- 
iiagar, alleging that the petitioner had  forged a 
kabuliat purportiog  to have been executed by him. 
A summons was issued against the la tte r  under 
s. 465 of the Pena! Code. The case was th en  transferred 
to a Deputy Magistrate who took evidence and  d is­
charged the |3etitioner under s. 209 of the  Crimin'al 
Procedure Code, on the 12th October. Kalipada 
then  moved the D istrict Magistrate of Nadia to set 
aside the order of discharge and to commit the prisoner 
to the Court of Sessions on charges under ss. 467 and

*  Criminal Kevin ion, No. 1121 o f 1923, against the orders o f the District

Magistrate o f Nadia, dated Nov. 10 aod 19, 1923.

(1) (1S07) 12 G. W. N. 117. (2) (1899) I. L. R. 21 All. 265.
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1924 471 of the Peii ;̂il Code. On the 2Cth November the 
District Magistrate fj-amed charges undeL* ss. 465, 467 
and 471 of the Penal Code, and directed liis commit­
ment.

Sir B. C. M itt67'{with him Bnhu Amarendra Nath 
Bose and Babu Badhika Ranjan Guhd), for the peti­
tioner. No motive has been established. The 
kabuliats related to a period subsequent to that for 
which mesne profits were claimed. The District 
Magistrate erroneously admitted the judgments of the 
Oivil Court: I^aj Kumari Debi v. Bama Sundmn 
Debi (1), Gogiin Cliunder Ghose v. Empress (2), He 
should have considered whether there was a primd 
facie case at all. The committing Magistrate had 
power to discharge the accused: Bash Behari Lai 
Mandal v. Emperor (3), Be Kalyan Singh (4), Re Bai 
Parvati (5), Sankarayya v. Kerala Suhha Aiya (6)

M r. S. K. Sejt (with him Babu Ramani Mohaji 
Chatierjee and Babu Rebati Mohan Chatterjee), for 
the opposite party.  ̂ The judgments of the Civil 
Courts were admissible under s, 41 of the Evidence 
Act. The motive was fully substantiated. The case 
was rightly sent to the jury under s. 437 of the 
Criminal Procedure Code.

Greaves P a ;n̂ton JJ. This Rule is directed 
against two orders of a District Magistrate, dated the 
10th of November 1923 and 19th of November 1923, 
whereby he committed the four petitioners before us 
for trial to the sessions in respect ot charges of having 
forged certain kabuliats. In making his order the 
District Magistrate reversed the decision of the

(1 ) (1896) I. L. R. 23 Calc. 610.

(2 ) (1880) I. h. K. 6 Calc. 247.

(3 ) (1907) 12 C. W. N. 117.

(4 ) (1899) I. L. K. 21 A ll. 265.

(5 ) (1910) I. L. R. 35 Bom. 163.

(6 ) (1894) 2 Weir. 260.
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Deputy Magistrate who had dismissed the complaint 
disbelieving the evidence of the witnesses w’ho were 
cited before iiim and holding that no motive for the 
forgery of the kahuliats by the accused, either of their 
own accord or at the instance of their master, had 
been established. The learned District Magistrate in 
reversing the Deputy Magistrate’s order states that 
he does so relying on the Judgments of two Civil 
Courts which suspected the genuineness of these 
kahuliats, and also on the ground that there was 
ample evidence ot motive for forgery of the kahuliats. 
The reasons given by the District Magistrate are 
clearly WL’ong. He had no right, we think, to rely on 
the judgments of the Civil Courts which clearly in­
fluenced his decision; and as to the ground of motive 
it seems to us that this is not established. Nafar 
Chunder Pal Chouclhury, the master of the four accused, 
had a claim for mesne profits against iiis co-sharers, 
but the kahuliats related to a period subsequent to the 
period for which mesne profits were claimed, and Lt 
seems to us that the kahuliats could not have assist­
ed the master of the accused in making his claim 
for mesne profits. We, accordingly, think that the 
District Magistrate was wrong in finding, as he lias 
done, that there was ample motive for the forgery.

The only question that remains is whether it was 
open to the Deputy Magistrate, as he has done, to dis­
believe the evidence of the witnesses who were called 
before him in support of the comphiint against the 
accused. If it is the duty of the Deputy Magistrate 
merely to record the evidence and leave it to the jury at 
the sessions to decide as to the credibility of the evi­
dence, then clearly the Deputy Magistrate was wrong 
in expressing an opinion, as he has done, with regard 
to the credibility of the witnesses who were before 
him. Some of the witnesses were cross-examined at
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the time the accQsed showed cause and consequently 
the Deputy Magistrate had more opportunity than 
ordinarily arises for arriving at an opinion with 
regard to their credibility. It seems to ns, however, 
having regard to the authorities that have been cited, 
namely, the case of Bash Behari La i Mandat v. 
Emperor (1) and the other authorities cited from, 
other High Courts: Be Kahjan Singh (2), Be Bai 
Parvati (3) and the case from Madras, that it is open 
to a Deputy Magistrate to form bis opinion with 
regard to the credibility o£ the witnesses called before 
him. In so saying we do not suggest that it is his 
duty to closely criticise their evidence. If a primd 
facie case is made out he should clearly leave it to the 
jury at the sessions to form tlieir own view as to the 
credibility of the evidence. But if, after hearing the 
evidence, he is satisfied that it is not trustworthy and 
that a conviction will not result, we think that he is 
entitled to do, as the Deputy Magistrate has done in 
this case, namely, to record his finding that the wit­
nesses who spoke in support oE the charge cannot be 
believed and that a conviction will not result. Under 
the circumstances we do not think that the District 
Magistrate was Justified in reversing the order of the 
Deputy Magistrate, and we accordingly make the Rule 
absolute. The accused will be discharged from their 
bail-bonds.

E. H. M.

(1) (1907) 1 2  C. W. N. 117. ( 2) (1899) I. L. E. 21 All. 265.
(3) (1910) 1. L. E. 35 Bom. 163.


