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V. 1924

A L I  MIA*.

Abwab— Bengal Tenancy Act { V I I I  o f  ISSS) ,  s. 74— Stipulation f o r  payment 

o f  Dak and Bhet e^penses  ̂ i f  an abwab.

Where in a kabuliyat rent was fixed at a certain rate per kafti of land 

and a further sum was luentidned as payable on -account of improvement 

of Dak  and Bhei expenses and the whole sum was put down as rent 

total :—

Held^ that the sum mentioned for Dah  and Bhet expenses formed part o f  

the rent payable for the land, and did,not constitute an abwab witiuQ the 

meaning o f Bection 74 o f the Bengal Tenancy Act:

Mathura Prosad v. Tota Singh (1) distinguished.

The determination of the queBtion as to whether the items in question 

form part of the rent, or whether they are ahwabs depends upon the- 

conBtruction of the terins of the particular tenancy in each case :

B ijo y  Singh Dudhuria v. Krishna Bshary Biswas ( ’2) referred to.

Second A p p ea l by Nalini Bhusan Gupta and 
others, the plain ti If s.

This appeal arose oat of a suit for arrears of rent 
on the basis of a kabuliat, dated the 23rd June 187o. 
The Courts below decreed the suit in part only, 
rejecting the claim mentioned under the head of Dak 
and Bhet expenses as constituting an abwab within 
the meaning of section 74 of the Bengal Tenancy Act. 
The plaintiffs, thereupon, appealed to the .High 
Court,

^Appeal from Appellate Decree, No. 1864 of 1921, against the deorye of 

Srish Chandra Banerjee, Subordinate Judge o f Backarganj, dated June 

23, 1921, modifying the decree of Fratap Ohaudra Sen Gupta, iVIunaif o f  

I’lhola, dated April 24, 1920.

in (1912) 16 C. L. J. 296. (2) (1917) I. L. R, 45 Galo. 259 ;
21 C. W. N. 959.
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An extract from the kabaliat, dated lOtli Asliar 
1282 B. S., June 23, 1875, is given below

Cultivator Jabbar xili, Roa nf Sadak A!i duooiwoi], itihabitant o f Clirtfllisa. 

statlou Doiilatkhaii, district Biickargauj.

Description.

Crujastha

Oolturable paddy 
laud

Homestead land

Improvement of 
Dak and Bhet 
6speus;es, etc.

Total land.

0-4-11-1 

ag per details.

0-4-7-0

0-0-4-1

0-4-11-1

Bate per kaui.

Ua. 6-0-0 
„ 8-0-0

(Hokra) 
am on lit 
(o f  rout).

Rs. -iG-l-T-l-t 

„  1-11-2-1-S

„ 27-12-9-12

5.3-2-1-H

33-0-0-0

I n s t a l m e n t s .

Kiat Buisak Es. 3, kisc Jaii^ta Ji-j. 4, kist Awliar lit;. 4, ki.st Srahaa 

iiri. 4, liist Bhadra Rrf. 4, kiat Aswiii Kh. 3, ki^t Kartick Es, 3, kist 

Agmliayan Bb. 3, kiat Potjs Kh. 3, kiat Magh Rh. '2.

tlent Rs. 33 aecordiui^ to above InHtalmuntH I shall pay to your ontate 

4ind receive dakliilas for same. In oaao of dofault in payment o£ any 

iaatalment I  shall pay iutoreat at the rate of 1 anna pur nipeo nion.'3em. 

I  shall act according to the lawa that are or will hereafter be in force 

xegariliug payment of rent. lu future i f  there are any nKiaaiiromeiita by 

yonr estate, whatever ronta aro aasessod, more or leas, I shall pay without 

,a'iy ohjection. I f  any marriages or oth(;r auspicious corernonios take place 

I  shall pay ra j dhuti and sehmi according to the practice prevailing in 

it he monza.

Babu Gimacla QImran Sen (with him Bahu Suresh 
Ohandra laliikdar), for the api^ellants. The amount 
in dispute is included in the rent fixed; it is distiibut- 
ed oyer several kists. The principle to be followed in 
such cases is to be found in the case o£ Bejoy Singh 
DadhuHa v. Krishna Behary Biswas (1); the amount

(1 ) (1917) I, L. R. 45 Calc. 259 ; 21 C. W. N. 959,
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‘Claimed does not coiisfcltate ati abwah w ith ia  tlie  
meaning of section 74 of the Bengal Tenancy A c t : 
Madha Charan Roy Chowdkury v. .Golak Chandra 
Ghose (1), Madha Prosad Singh v. Balkoiver Koeri (2), 
K um ar Kahnaiid Singh v. Eastern Mortgage Agency 
Ld., Co., (3).

Babu Prahodh Chandra Kar, for the respondents. 
The total land is mentioned in the kabiiliat as well 
as the rate of rent per kani of land, the imposition of 
an additional amount for Dak and Bhet is, therefore, 
illegal under section 74 of the Bengal Tenancy Act, 
and cannot be recovered ; the cases cited by the 
appel^nts are distinguishable ; as in those cases the 
■disputed amount was an integral part of the rent 
fixed for the land ; Srikanta Prosad Hazari v. IrsJiad 
A li Sarkar (i), Mathura Prosad v. Tota Singh (^) and 
other cases referred to.

Babu Q-unada Charan Sm, in reply.

1924

N a l i n i

Bhusan
G-upta

u.
A li M ia

SUHRAWABDY J. This is a suit for rent for the 
years 1322 to 1325 at the rate of Rs. S3 per ana am, and 
interest on arrears of rent has also been claimed. The 
claim for rent is based upon a kabullat, dated the 23rd 
June 1875. The defence was that rent was not as 
claimed by the plaintiff but the actual rent was 
Rs. 28-12-9, the balance being in the nature of an 
ubwah and hence irrecoverable. The determination 
of this question depends upon the construction to be 
put upon the kabuliat. A large number of cases have 
been placed before uh in which the question as to 
whether a portion of the rent claimed was abwah or 
not was raised and decided in one way or the otlier on 
the construction of the contract in 6ach particular

(1 ) (1904) I. L. E. 31 Calc. 834. (3 ) (1913) 18 C.L.J. 83.

(2 )  (1890) I. L . R. 17 Calc. 726. (4 ) (1894) 15 C. L . J. 225.

(5 ) (1912) 16 G. L. J. 296.

48
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case. It will not be neces.sary, i lie re fore, to eKnmine 
those cases as we are called upon to coiistrae the 
contract in the present caae. [t will scrAU-̂  uo iiBefiil 
purpose to seek lieip from other fonus of contract in 
interpreting the terms of the contract in this case, as 
the learned Chief Justice observed iti the ease of Bejoy 
Singh DacUmria v. Krishna Beliary Bisivas (1). It 
seems that the rule followed iti that case is that 
each case must depend upon the proper construction 
of the contract before the Court and if upon a 
fair interpretation of the contract it can be seen that 
a particular sum is specified in the contract-or agreed 
to be paid as the lawful consideration lor the use 
and occupation o f the land, that is, if it is really 
a part ol the rent, although not described as such, the 
landlord can recover it. Proceeding to interpret the 
contract before me it would be necessary to (piote 
that portion of the kabiiliat which relates co the 
present enquiry. In the first part of this kabuliat no 
doubt rent has been fixed of culturabie and homestead 
lands at a certain rate per kcmi. To the total amount 
of the sum thus obtained certain other sums have been 
added under the heads of improvement of Dak and 
Bhet expenses and the rent total is pat down as Ka. 33. 
Then follow the instalments in which not the rent of 
the lands as fixed at a certain rate jier kani but the 
whole 33 rupees are to be paid. This sum of. Rs, 53 
has to be jiaid according to the instalments mentioned, 
therein and has to be paid in ten instalments 
annually. After the instalments have been mentioned, 
follow the following words which really have a great 
bearing on the true construction of this kabuliat. 
The words are “ .Rents Rs, S3 according to a bore 
instalments I shall pay to your estate and receive 
dakhilas for same.” Reading these words it seems to

■(1) (1917) I. L. R. 45 Calc. 259 ; 21 0. W . N,’ 959.
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me that wbat the parties intended was that the rent 
of the land was fixed at a certain rate, but over and 
above that the tenant had to pay a certain amount for 
improvement of Dak and Bhet expenses in respect of 
the land which also was intended to form part ot‘ 
the rent. No case has been placed before us in 
which ail these circumstances have been com­
bined. But there are cases in which one of these 
conditions exists ; tor instance la the case of Mathura 
Prosacl v. Tot a Singh (I), the circnm stance that rent 
was fixed at so much iier bigha was mentioned in the 
kabuliat. But in otljer respects the Isabnliat is very 
different from the present one. In that case the 
tenant undertook to pay a cart-load of husk over 
and above the rent, or in default, its value which Was 
assessed at Rs. 5 per cart-load. Two other circums­
tances there were in that case, namely, that the plain­
tiff did not claim the price of the husk at the rate 
mentioned in the kabuliat but at a higher rate alleging 
that that was the market rate at the time and this addi­
tional sum was not made a part of the rent. Then 
again, in that case cesses were not calculated on the 
rent as claimed. In these circumstances the Court 
held that the claim for the value of the hnsk must be 
taken as not a part of the rent. In this case we have 
got a very important factor, namely, that the total 
amount payable by the tenant according to the caJcii- 
lation mentioned in tlie kabuliat was distributed over 
certain instalments and the whole sum is mentioned 
in the kabuliat as rent, This is a circumstance which 
is of very great importance as is observed by 
Chatterjea J. in the case of Bejoxj Singh Dudhuria v* 
Krishna Behary Biswas (2). The real question is 
what was the intention of the parties when they

Na l is i
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G u p t a

V.

A l l  M i a .

1924
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(1 )  (1912 ) 16 G. L. J. 296. ( 2 )  (1917 ) I .  L .  R. 45 C a k .  259
21 G. W .  N. 959.
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entered into the contract. That intention is to be 
gathered from the terms of the contracfc. On the 
construction of the kabuliat beEore us I  have no hesi­
tation in coming to the conclasion that the j^arties 
intended that the sum of Rs. 6-3 under tlie lieadg of 
improvement of Dak and Bhet expenses should be a 
part of the rent payable by the tenant. This view is 
further strengthened by the last ciauHO of the above 
document. There it is stipalated that on occasions of 
marriage and other auspiciouB ceremonies the tenant 
shall pay rajdhuti and selami according to the praC' 
tiee xirevailing in the niouza. This is clearly an 
abivah as it does not form part of the actual rent. It 
has been lield in several cases that whej’e a payment 
of certain sum is embodied in a certain portion of the 
document and in another j)ortion of the document 
some exc6vss amount is mentioned it may fairly be 
inferred from this circumstance that the latter amount 
was not intended as a part of the rent. In the present 
kabuliat the entire sum of Hs. 33 has been mentioned 
IE one place where the different items payable by the 
tenant are mentioned. Both the Courts below have 
taken the view that this amount claimed under the. 
heads of the improvement of Dak and Bhet expenses is 
an abwab. They have come to this conclusion by the 
fact that the rent of the laud has been fixed at a 
certain rate per kani. No doubt that is an important 
circumstance to be taken into consideration but that 
is not all. The whole document has to be construed 
and the intention of the parties gathered from the 
nature of the entire contract. There are some other 
circiiQistances mentioned l)y the learned Munsif in his 
Judgment though the lower Appellate Court does not 
rely upon them. But those circumstances do not go 
very far to enable us to interpret the document. It is 
found that the plaintiff has failed to prove that he had
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realized rent at the rate claimed. Bat it is also found 
that the defeadants had paid sums of money from time 
to time to the plaintiff which he appropriated at the rate 
now claimed. Then the entry in the record of rights 
is also in favour of the defendants. That only raised 
the presumption that the re at payable by the defend­
ant is so much. I may mention here that the 
defendant admits that he is liable to pay rent at 
the rate of Rs. 28-12-6, but the record ol rights 
shows the amount of rent as only Rs 28. In constru­
ing a contract, it is not necessary that it must be 
proved that rent was realised at the amonat mentioned 
in it. No doubt that circumstance would be of great 
assistance where the terms are ambiguous. But I  do 
not think that there is any ambiguity about the terms 
here. I  am of opinion that the view taken by the 
Oonrts below is wrong and that this appeal ought to 
succeed. In the construction I put upon the kabuliat 
in this case the plaintiff is entitled to a decree at the 
rate claimed by him.

The result is that this appeal is allowed, the decree 
of the Courts below set aside and the plaintiffs suit 
decieed for the amount of rent claimed with costs in 
all the Courts.

1924

N a l in i
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SuHRA- 
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P a g e  J. I  am of the same opinion. The question 
which falls for determination is whether the items of 
Dak and Bhet expenses form part of the rent payable 
for the use and occupation of the premises, or are illegal 
abwahs under section 74, Bengal Tenancy Act. In the 
course of the argument a number of cases were cited 
before us. The law on the subject maj ,̂ I  think, 
be ascertained from the following cases: Chidam 
Mahton v. Tilakdhari Singh (1), Radha ProsaA 
Singh v. Balkower Koeri (2), Srikanta Prosad Hazari

( I )  (1S85 ) I. L . R. 11 Gale. 175. (2 )  (1890) I. L . B . 17 Calc. 726.



19-24 V. Irshacl AU Sarkar (1), KalaU'tncl Singh v. Eastern
nalZni Mortgage Agency Company (2) and Bejoy Singh

B i iu s a x  Biulhuria v. Krishna Behary Bisions (3). Little,
' if ai]y, assiakiiice can be obtained from the coiiaidera-

tion of the facts in other cases, bocause, in my opinion, 
Pare J, the determination of the question as to whether the

items in qnoBtion form ])art of the rent, or whether 
they sire alnocibs, depends upon the cons tract ion of 
the terms of the particnhir tenancy in each case. The 
rale of constrvicfcion to be applied, in my opinion, 
is that laid down by Mr. Justice Ghose in the case of 
Radha Prosacl Singh v. Balkoiuer Koeri (4); '.His 
Lordship observed: “ It appears to me that if in any 
“ given case the Court finds that any particular sum 
‘'specified in the lease is a hiwiul consideration for 
“ the use and occupation of any land, that is to say, 
“ if it is really a part of the rent although not des- 
" cribed as such, it would be justified in holding that

* “ it is iiofc an abwah and is recoverable by the land- 
“ lord.” I agree with Mr, Justice Ghafcterjea (3) that 
‘‘ if the items other than the rent proper are consoli- 

dated with it, and appear from the construction of 
“ the lease to have been included in and treated 
“ as x>art of the rent, so that the two items constituted 
“ the rent agreed upon at the creation of the tenancy, 
“ then the mere fact that there are two items would 
“ not make the item other than the rent proper an- 

abwah'' Applying the above test to the terms of 
the kabuliat in this case, in my opinion, it is clear 
that the disputed items form j)art of the consolidated 
rent payable for the use and occupation of the 
premises, and are not,to be regarded as abwabs, or illegal 
imposts on the tenant, within the meaning of section

650 INDIAN LAW EEFORTS. [VOL. LI.

Cl) (1894) 16 C. L. J. 225. (3 )  (1917) I. L .  R. ’45 Calc. 259 ;
21 C, W .  N. 959.

(2 ) (1913) 18 0, L . J. 83. (4 ) (1890) I. L  R. 17 Calc. 726.
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74, Bengal Tenuiic}" Act. It was urged or belialf of the 
tenant that, because in the kabuliafc Es. 6 a Iccini in 
resi3ect of cultural paddy land and Es. 8 a kani in res­
pect of homestead land is set out as the rent of siich 
land, tlie rent must be regarded as made up of these 
two sums. But, I think, reading the kabullat as a 
whole, that that contention is not sound. In my 
opinion, by stating the particular rates in respect of the 
paddy land and homestead land, the parties intended 
to discriminate between the rate which was payable 
for culturable land and the rate payable for homestead 
land. Blit it was nob intended that the rent cal­
culated on that basis should be the sole rent payable 
in respect of the lands in question. This appears 
to me to be clear from a perusal of the kabaliat, 
because there is found in the kabuliat, in addition to 
the sum payable on the basis which I have stated, 
a further fixed sum for dak and bhet kharacli of Es. 5 
and odd. A line is then drawn, and a total of Es. 33 
is entered. From that it would appear that the sum 
of Hs. 33 was the sum which it was intended should 
be the amount x̂ styable for the use and occupation of 
the land. The matter does not rest there, because it 
is specifically provided in the kabuliat that the 
Es. 33 shall be payable in stated instalments month by 
month ; and further, it is provided that “ rent R^. 33 
■“ according to above instalments I  shall pay to your 

estate and accept dakhilas for same. In case of 
default in the payment of any instalment I shall 

“ pay interest at the rate of one anna per rupee per 
“ mensem.” Now, in my opinion, having regard to the 
form of the kabuliat, it would be unreasonable to come 
to any conclusion other than that the fixed and definite 
sum of Es. 5 and odd in respect of dak and hhet 
kharach forms part of the consolidated rent payable 
In respect of the premises. This view is further

1924
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siippoi'ted by the provision which ift foiiiKl in the 
kabiiliut that if any marriages or other auspicious 
ceremonies take phice thc.tenant shall pay raj dJiiifi 
and selami according to the practice prevalent in the 
mouza. The parties in this manner appear to me to 
have indicated that a distinction is to be drawn 
between such occasional imymonts and tlie fixed and 
definite pa^anent of the items in dispnte in tliis case. 
For these reasons I cojicur in the order which has 
bee]} proposed.

A. s. M. A. Appeal (II'owed.

CIVIL R U L E .

/before Greaves and Fanton JJ.

BALDEO MlSSKk
T.

DEPUTY mBPECTOIi-ClKI'^EHAL Ol̂  POLICE,
0. L D., BENGAL.*

Sanction— Legnlitt/ o f  sanction granted after 1st Scptetnber 192S—* 

Criminal Procedure Code {Act  V o f  /5'f^S), s. 195̂  as amcnchci by Act 

XV111 o f  t o 23.

Sanction grnnted under r. 195 o f the Cninitial ProC(;<lure CuHo, after the 

Isfc September 1923, when Act X V t l l  o f 1923, amoiuling tht> section and 

abulishing sanctitdiR, came into forcc, i8 illogal ; and iio Court can talve 

cognizance thereof.

The High Court declined to treat tlio fiaitctioti as a “  couiplaint ”  either 

under s. 195 ( i )  (b) or s 476, or to reuiaiid tlie cuko with a dirtction 

that the lower Court ahouid oonaider wliether, on the factH, it Bhould make- 

a “  complaint ”  under b. 476,

T h e  facts of the case were as follows. On the 3 r d  

Jannary 1922 one Hareiidra Nath Mitter brought a

® Civil Revisions Nos. 83 and 34 of 1923 (uiidor sections 195 and 476,, 

Criminal Procedure Code) against the order o£ M. Rahman, Judge, Calcutta 

Small Cause Court, dated Oct, 4, 1923,


