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fn fni inquiry under a. 'Arif) (1) ot the Critniaa! Procedure Codo tlu* 

oriui iB on tliie prOHecutinu to show ttiat the accused is :iL the tiiuu uf Koiiiid 

mind and eapable of uiakiug his defcnet- 

Reg. V. Davies { ] )  referrud to.

Ths pefcitioiiei' Shib Das was comiiiitted to the 
Howrah Sessions on a, charge of I'ape, under s. 57(> of 
the Penal Oode, aid was x̂ laced on trial before the 
Additional Sessions Judge and a jury. Objection was 
taken on behalf of the prisoner, under s. 465 (1) of the 
Criminal Procedure Code, that he was of unsountl 
mind and incapable of making his defence. Lt.-OoL 
McGilchrist, Civil Surgeon of Howrah, was
examined for the- defence, and stated that he had the 
prisoner under observation for a weelc, and had come 
to a definite conclusion that he was unfit to under­
stand the proceedings in Court or to stand his trial, 
and that he was mentaily unsound. No other evid­
ence was adduced on the point. The Judge then charg­
ed the jury as f o l l o w s -

Does Shiboo Kimdu appear to you to be of unsoimd iBind and ooiifcie- 

quently iDcapable of making his defence ? It is for the defence to satisfy

Criminal Miscellaneous, No. 126 o f 1923, against the order of A. A. 

Pattersou, Additional Sessions Judge, Howrah, dated Sep. 25, 1923.

(1) (185B) 6 Cos 0.  C. 326.



Baha Anil Chandra Boy Ohauclhuri, for the- 
Gi'own, took a preliminary objection that no revision 
lay ill the case. Under s. 465 (2) the question of un- 
soundiiess of mind at the time of the trial is a part of 
the trial. The petitioner should have allowed the trial 
to proceed on the merits, and then filed an appeal from 
the verdict, inclndiQi;? that given on the above ques­
tion, and the verdict could then be set aside only for 
misdirection.

Babu Prabodh Qhandra Ghaiierjee, for the peti­
tioner. There is no provision in the Code preventing 
such an application. The Judge misdirected the jury 
in telling them that the onus of proving unsoundness 
of mind was on the accused : Reg v. Davies (1). The 
prosecution did not rebut the evidence of the Civil 
Burgeon,

Babu Anil Chandra Roy Chaudhuri was not called 
upon to reply.

(1) (186.S) G Cox C. 6 . 32G

V.

EMrKROI;.

you On this point. Tiie on]}’- evidence to i.ie considered is tliat of the (Jvii 1S)24

Surgeou. ~
' , , , -r-TTThe jury returned a verdict in these terms:—‘‘ We kcxdu

find he can stand his trial. The evidence o f the Civil
Surgeon is to our minds insufficient. The Judge 
then passed the following order :—

Tiie verdiet uppears to ito iioiiesfc. I  should have accepted a verdict 

to the contrary effect, hut I consider thar, on the whole, the jn.ry ■'.vore 

justiiSed in fiudin;  ̂ that they \7ere not satisfied that tlie accused is nnfit to 

stand his triaL

The petitioner then obtained a Eiile from the High 
Court on the grounds ( )̂ that the Judge misdirected* 
the Jury in placing tlie onus ou the accused, and {ii} 
that the Judge ought not to have accepted the verdict, 
but should have referred the case to the High Court.
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G-reayes and Pan ton  J.T. The accused in this 
case is a boy of 16, and he was cliar -̂ed wibli having 
committed rape. It is not siig^yestod that ho waH of 
nusoand raind at the time the oflence was comraitted, 
l)iit a petition was pnt in on liis behalf showing that 
since his apprehension he had become a person, of 
unsound mind. Accordingly, under the proYiBlonw 
of Beet ion 465 of the Code of Criminal Procedure, a 
Jury were empanelled for the purpose of trying the 
fact of his unsonndness of mind mnd incapacity to 
make his defence. The only witness examined before 
the jury was Lt.-Col, A. 0. McG-ilchrist of the Indian 
Medical Service who was the Civil Surgeon at 
Howrah. He was examined as a witness on l)ehalf of 
the accused, and he stated that he did not think that 
the accused was in a fit state to understand tlie 
proceedings in Court or to stand his trial. He was 
cross-examined, and stated that lie considered tlie 
accused mentally unsound, and that his actions were 
those of a person of unsound mind. The jury, after 
hearing the evidence and the charge of the Sessions, 
Judge, delivered a unanimous verdict finding that the 
accused could stand his trial, and adding that tlie 
evidence of the Civil Surgeon was to their mind 
insufficient.

A preliminary, objection was taken that we could 
not deal with the matter in revision, having regard to 
the unanimous verdict of the jury and the provisiojxs 
of sub-section (2) of section 465, but we have gone into 
the evidence, and it is better that we should decide 
the matter on its merits. On behalf of the accused it 
is said that the learned Sessions 3udge was wrong in 
stating that it was for the defence to”satisfy the Court 
with regard to the accused’s capacity to stand his 
trial; and, secondly, it is said that there was no direc­
tion to the jury as to ‘what they were to do if they
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felt any doubt. In snpport of the contention tiiat the 
charge on the first point to which we have referred 
was wrong, we were referred to the case of Reg, v. 
Davies (1). We do not think that the learned Judge 
should have charged the Jury as he did, so far as this 
point was concerned, but taking the charge as a whole 
we are not prepared to say that there was sufficient 
misdirection on this point and non-direction on the 
other point as to justify us in not accepting the 
verdict of the jury. After all, the verdict of the 
Jury was unanimous, and it was open to tliem, 
we think, to say that they were not satisfied with 
the evidence that had been laid before them and 
to find, as they have done, that the accused was 
capable of standing his trial, and we do not think that 
we should be justified on the facts before us in inter­
fering with the unanimous verdict of the jury that 
the accused was fit to stand his trial.

The Rale is accordingly discharged, and with the 
discharge of the Rule the stay of the hearing of the 
case goes.

B, H. M. Buie discharged.

(1) (1853) 6 Cox C.C. 326.
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