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CRIMINAL REVISION,

Before Greaves and Fanton JJ.

SHTB DAS KUNDU
' 0.
EMPEROR.Y

[/w(uz;'tlz/-—lnguér‘z/ into question of wusoundeess of wend al the time of the
tricl—Onus of proving mental soundness wud cupacity to wnderstand the
proceedings—Criminul Procedure Cods (et Voof 18938), 5 165 (1), (2).

(0 au inquiry wnder s 465 (1) of the Criminal Procedure Code the
onrus is on the prosecution to show that the accused is ab the time of sound
mind and capable of making his defence

Req. v. Davies (1) referred to.

THE petitioner Shib Das was committed to the
Howrah Sessions on a charge of rape, under s. 376 of
the Penal Code, ind was placed on trial before the
Additional Sessions Judge and a jury. Obhjection was
taken on behalf of the prisoner, under s. 465 (1) of the
Criminal Procedure Code, that he was of unsound
mind and incapuable of making his defence. Lit.-Col.
McGilehrist, 1.M.8., Civil Surgeon of Howrah, wax
examined for the defence, and stated that he had the
prisoner under observation for a week, and had come
to a definite coneclusion that he was unfit to under-
stand the proceedings in Court or to stand his trial,
and that he was mentally unsound. No other evid-

ence was adduced on the point. The Judge then charg-
ed the jury as follows :—

Does Shibso Kundu appear to you to be of unsound mind and counse-
quently incapable of making his defence ? Itis for the defence to satisfy ﬂ
¥ Criminal Miscellaneous, No. 128 of 1928, ngainst the order of A. A.
Pattersou, Additional Sessions Judge, Howrah, dated Sep. 25, 1923,
(1) (1853) 6 Cox C. C, 326.
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you on this point. The only evidence to be considzred iy that of the Civil
Surgeon.

The jury returned a verdict in these terms — We
find he can stand his trial. The evidence of the Civil
Surgeon 18 to owr minds insufficient.” The Judge
then passed the following order —

The verdict appears to be houest. I should bave accepted a verdict
to the contrary etfect, but I cousider thar, on the whole, the jury were
justified in finding that they were uot satistied that the accused is unfit to
staud his trial.

The petitioner then obtained a Ruale from the High

Court on the grounds (i) that the Judge misdirvected:

the Jury in placing the onus ou the accused. and (ii)
that the Judge ought not to have accepted the verdict.
but should have referred the cuse to the High Court.

Babu dAnil Chandra Roy Chaudhuri, for the
Crown, took a preliminary objection that no revision
lay in the case. Under s. 465 (2) the question of un-
soundness of mind at the time of the trial is a part of
the trial. The petitioner should have allowed the trial
~ to proceed on the merits, and then filed an appeal from
the verdict, inclanding that given on the ahove ques-
tion, and the verdict could then be set aside only for
misdirection.

Babw Prabodle Chandra Chatlerjee, for the peti-
tioner. There is no provision in the Code preventing
such an application. The Judge misdirected the jury
in telling them that the onus of proving unsoundness
of mind was on the accused: Rey v. Dawvies (1). The
prosecution did not rebut the evidence of the Civil
Surgeon.

Babu Anil Chandra Roy Chaudhuri was not called
upon to reply.

4

(1) (1853) 6 Cox . C. 524
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GREAVES AND PantonN JJ. The accused in this
case is a boy of 16, and he was charged with having
committed rape. It is not suggested that he was of
unsound mind at the time the offence was commitied,
but a petition wasg put in on his behall showing that
since his apprehension he had become a person of
unsound mind. Accordingly, under the provisiong
of section 465 of the Code of Criminal Procedure, o
jury were empanelled for the purpose of trying the
fact of his unsoundness of mind and incapacity to
make his defence. The only witness examined before
the jury was Lit-Col. A. C. McGilchrist of the Indian
Medical Service who wag the Civil Surgeon at
Howrah. He was examined as a witness on behalf of
the accused, and he stated that he did not think that
the accused was in a fit state to understand the
proceedings in Court or to stand his trial. He was
cross-examined, and stated that he considered the
accused mentally unsound, and that his actions were
those of a person of umunsound mind. The jury, after
hearing the evidence and the charge ol the Sessions.
Judge, delivered a unanimous verdict tinding that the
accused could stand his trial, and adding that the
evidence of the Civil Surgeon was to their mind
insufficient.

A preliminary. objection was taken that we could
not deal with the matter in revision, having regard to
the unanimous verdict of the jury and the provisions
of sub-section (2) of section 465, but we have gone into
the evidence, and it is better that we should decide
the matter on its merits. On behalf of the accused it
ig said that the learned Sessions Judge was wrong in
stating that it was for the defence to satisfly the Court
with regard to the accused’s capacity to stand hig
trial ; and, secondly, it is said that there was no direc-
tion to the jary as to ‘what they were to do if they
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felt any doubt. In support of the contention that the
charge on the first point to which we have relerred
was wrong, we were referred to the case of Rey. v.
Davies(1). We do not think that the learned Judge
should have charged the jury as he did, so far as this
point was concerned, but taking the charge as a whole
we are not prepared to say that there was sufficient
misdirection on this point and non-direction on the
other point as to justifly us in not accepting the
verdict of the jury. After all, the verdict of the
jury was unanimous, and it was open to them,
we think, to say that they were not satisfied with
the evidence that had been laid before them and
to find, as they have domne, that the accused was
capable of standing his trial, and we do not think that
we should be justified on the facts before us in inter-
fering with the unanimous verdict of the jury that
the accused was fit to stand his trial.

The Rale is accordingly discharged, and with the
discharge of the Rule the stay of the hearing of the
case goes.

E. H. M. Rule discharged.
(1) (1853) 6 Cox C. C. 326,
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