VOL. LL] CALCUTTA SERIES.

CIViL RULE.

Before Subrawardy and Page JJ.

F. D. BELLEW
.

T. ELKE~

Standardization of Rent--Caleutta Rent Act (Beng. dot 111 of 1020)—
Applicatinn by tenant for standardization uf rent—Subsequent determina-
. tion of lenancy—Maintainability of the upplication.

An application properly ivitiated under the Bant Act for the stundar-
dization of rent does not lapse mzrely because at the date when the appli-
cation is heard, the applicant has cea<ed to be the landlord or tenant of the
premises in question.

. TaIs was a Rule for setting aside an order of the
Rent Controller dismissing an application by the
tenant, F. D. Bellew, for fixing standard rent, on the
around that he was no longer a tenant at the time of
the hearing of the application.

Babu Mahendra Nath Roy and sabu  Lalit
Mohan Sanyal, for the tenant petitioner: The ques-
tion of the liability to pay rent continues although the
tenancy may huve ceased. The tenant has a right to
recover excess amount paid, if the standard rent is
assessed at a lower sum ; the Rent Controller ought to
have assessed the standard rent.

Babw Bepin Chandra Mullik, for the landlord,
opposite party. Only a landlord or a tenant can
apply. the matter ought to be decided with reference
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to circumstances at the time of the hearing of the
application. The relutionship must subsist till that
time ; otherwise the purty in actual occupation muy be
affected by the standardization without getting a
chance of a hearing, there may also he two applica-
tiong, one by the existing tenant and onc by the old
tenant, and this will lead to confusion, The applica-
tion was rightly dismissed.

Cur. adv. vilt.

SuyarAWARDY J. In this Rule we uare asked to
revige the order of the Rent Controller, dated the Gth
July 1928, in Standard Rent Case No. 673 of 1922
dismissing the application of the petitioner under
section 15 of the Caleutta Rent Act, IIT of 1920. The
facts are that the petitioner was a tenant under the
opposite party in respect of premises No. 24, Royad
Street, for six months from the Hth August 1922. On
the 8lst of October 1922 the petitioner applied to the
Rent Controller to have the standard rent fixed. The
case was adjourned from time to time and it took
S months to come to a hearing. On the 30th Junc
1923 the peticioner was evicted under a decree of the
Caleutta Small Caunge Court. That decree was pagsed
on the 14th May 1923 on the ground that the tenant
had not paid rent and was an insolvent. On the 6ib
July 1923 the petitioner’s application under the Rent
Act wag dismissed. The ground upon which theappli-
cation has been dismissed is that the petitioner having
ceagsed to be a tenant in respect of the premises for
which he had applied for standardization of the rent
the case could not go on. No authority has been cited
for this view, but the learned Rent Controller hus folt
himself bound by a certain ruling of the President of
the Improvement T'rust Tribunal who under the Act
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has been vested with rvevisional authority over the
Rent Controller.

Under the Act a tenant is empowered to apply
to the Rent Coutroller to have the standard rent of a
premises fixed. It is conceded by the learned wvakil
for the opposite party that there is nothing in the Act
whiclh indicates that the proceedings under it come
to a determination as soon as the relationghip of land-
lord aud tenant between the parties has ceased. DBut
it is argued that in consideration of the general
scheme of the Act it must be so. I am unable to
accede to this proposition. I find on a close seratiny
of the Act nothing in it to justify the dropping of a
proceeding which has been started regularly under
the Act because one of the parties was not at the date
of the hearing occupying the position which he did at
the commencement of the case. In my opinion, when
a case has been vegularly started, there must be some
direct provision in law to disqualify it from being
carried to the end. Reference has been made to
certain provisions of the Act. Section 8 has been
referred to as indicating that when there is an
enhancement of rent on the application of the land-
lord he cannot recover it until after the expiration of
one month after the landlord served on the tenant a
notice in writing of his intention to increase the rent.
I do not think that this provision lends support to the
contention of the landlord. Then reliance has been
placed upoun section 14 which provides that when a
tenant has overpaid the landlord and then rent is
subsequently reduced he may recover the amount
from the landlord and may deduct it from any rent
payable within six months, It is contended that this
indicates that the relationship of landlord and tenant
must continne even after the Rent Countroller has
fixed the reut. It may be so, but that section provides
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that this is one of the modes of recovering money
paid to the landlord more than what was due to him,
as it is especially mentioned that this vemedy is
without prejudice to any other method of recovery.
A person who has ceased to be a tenant has under the
general law a right to recover any overpayment made
to the landiord. .

In support of my view reference may be made to
section 15, clause (4), which says that before exercis-
ing any of the powers conferred upon him by this
Act the Controller shall give notice of his intention to
the landlord and tenant “if any.” The words “ if
any " indicates that it is possible that when the time
comes for the Rent Controller to give notice of his
intention under the Act one of the parties may have
ceased to be either a landlord or a tenant.

It is also argued on behalf of the opposite party
that the application before the Rent Controller was
not maintainable inasmuch as the new tenant, who was
brought on the premises after the petitioner had left
it, ought to have been made a party because any deci-
sion in this case will be bindiné upon him. I do not
see much force in this contention. The Act does not
make it obligatory upon the applicant for standardiza-

‘tion of rent to make all persons interested in the

litigation parties to the proceeding except the land-
lord ; and this view finds support from section 15,
clause (¢4), of the Act which provides that the Rent
Controller shall duly consider any application
received by him from any person interested. The
new tenant, if he so chooses, may make an application
to the Rent Controller to be lieard at the time of the
hearing of this case T may also refer in this connec-
tion to the provisions of Order I, rule 9, Code of Civil
Procedure, which provides against the dismissal of a
case for want of proper parties.
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1 may add that a copy of this Rule was also served
oth the Rent Controller and he has submitted his
observations. He seems to be now of opinion that he
was not right in dismissing the case. He has, how-
even, followed a decision of the President of the

Trihunal which he considers to be binding upon him_
He has asked us to express an opinion as to how far

he is bound by the ruling of the President. In this
case it is not necessary for ns to decide that question.

In the result this Rule should, in my opinion, be
made absolute ; the order of the Rent Controller dated
the Gth Jaly 1923 set aside and the casz sent back to
him for a rehearing according to law. Costs will
abide the result. I assess the hearing fee in this
Court at two gold mohurs.

Page J. I am of the same opinion. On the 30th
October, 1922, the pe:tibioner applied to the Rent
Controller that the rent of the. premises of which he
w.as then a tenant might be standardized under
“section 15 of the Calcutta Rent Act. On the 19th
June 1923 the hearing of the application was adjourn-
ed until the 6th July 1923. Meanwhile, on the 14th
May, a decree was passed by the Court of Small
Causes ejecting the petitioner from the premises and
on the 30th June he vacated the premises. When the
case was called for hearing on the 6th July 1923 the
Rent Controller dismissed the application on the
ground that the applicant was no longer tenant of the
premises. The question which we have to determine
18 whether or not he had jurisdiction to make thab
order. The daternination of this issue does not appear
to me to present any real difficulty. It is true that an
application for the standardization of rent under section
15 must needs be made by a landlord or by a tenant of
the premises in question. In this case the application
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was made by the tenant. There is nothing in the Act
which provides that the application shall hecome
inoperative although properly made in the first
instance, beecanse subsequently to the making of the
application but before the rent was standardized, a
change of tenant has taken place. In this case it
would not appear upon the cvidence as placed belore
us that the petitioner had any right to recover the
difference between the rent which he had paid and the
standard rent which under the application might be
assessed, because the lagt payment of rent which was
made by the petitioner was in February 1923, in
respect of the period ending with the 3lst January
1923, and under section 11, sub-section (Z) of the Act
it is provided that * where any sumn has after the
“commencement of the Act been paid on account of
“rentbeing asum which is by rcason of the provisions
“of this A st irrecoverable, such sum shall at any time
“ within a period of six monthy from the date of puay-
‘“ment be recovered by the tenant by whom it was paid_
“from the landlord receiving the payment.” But we
areinvited to decide this issuecirrespective of the rights
which had accrued, or may accrue under the Rent
Act to the petitioner. In my opinion, under circuing-
tances such as those in this case the Controller is
under an obligation to grant a certiflicate certiflying
the standard rent; and for this reason that if in such
circumstances the Rent Controller does not proceed to
certify the rent, and neither the landlord nor a subse-
quent tenant applies for standardization under section
15, no standard rent will be fixed, the result would be
that a tenant who might have applied, while still a
tenant, for a certificate of standardization because he
was desirous of recovering rent overpaid which was
irrecoverable under the Act, would be deprived of an

oppdrtunity of making a claim to recover the rent
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overpaid because no standard rent in fuct was fixed,
On the other hand, it is urged on behalf of the opposite
party, that if a person who at the time when he made
the application for standardization was a tenant, but
who before the certificate was igsaed by the Controller
had ceased to be a tenant, was entitled after he had
ceased to be a tenant to call upon the Rent Controller
to fix the rent, the result might be that the tenant of
the premises at the time when the rent was standardized
would have no voicein, or opportunity of, placing before
the tribunal facts he might think, were material for the
purpose of standavdizing the rent. In my opinion, there
ig no substance in this contention, because under section
15, sub-section (¢), of the Act the Rent Controller
“ before““ exercising any of the powers conferred on him
“by this Act shall give notice of his intention to the
“landlord and tenant, if any, and shall duly consider
“any application received by him from any person
“interested within such period as shall be specified in
“the notice.” It would be open on this application
to the present tenant. if he elected 8o to do, to apply
to the Rent Controller to be heard on the question as
to what was the right sum to be fixed for the standard
rent. In these circumstauces it seems to me that ig
the contention of the opposite party were held to be
valid, injustice might result to persons who were
tenants at the time when they made the application
for the standardization of the rent, whereas,. if the
Rent Controller in such circumstances as those pre-
vailing in this case were Lo continue the proceedings,
and to certify the standard rent, no hardship, so far as
1 can see, would result to anybody. In my opinion,
therefore, this Rule should be made abgolute in the
gense in which my learned brother has stated.

A.8. M. A, Rule absoluie; case remanded.
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