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Before Oreaves and Panton JJ.

B H IM R A J  B A N IA

Dec. 7.

EMPEROR.*

Goonda— Warrant under the Goondiu Act insaed by the Judicial Seordary 

to the Government o-̂  Bengal — Legality o f  warrant— Jurisdiction (rf the 

High Court to interfere on revision— Letters Patent^ 1885, cL28~~ 

Criminal Procedure Code {^Act V o f  1898)^ ss. 436 and 439~~Qoonda$ 

Act (Beng. I  o f  1923)^ ss. 3, *i, 5 and 6.

Clause 28 of the Letters Paler,t does not give tiie Higii Court juriadic- 

tion to revise the order of a Secretary to the Government o£ Bengal issuing 

a warrant under tlie Goondas Act (Bong. I  o£ 1923), as auch Secretary was 

not an officer or Court possessing criminal jurisdiction in 1865 nor was the 

case subject to reference to, or revision by, the High Court at the time.

Such Secretary is not, by virtue of the powers conferred on him by the 

Goondas Act, an “ inferior Crimitial Court,”  within s. 435 o f the Griinitial 

Procedure Code, and the High Court cannot interfere, under b, 439 of the 

Code, in the matter of the warrant issued by him under the Act.

On the iStli September 1923, Mr. H. P. Diival, the 
Judicial Secretary to the Government of Bengal, 
issued a bailable warrant,  under the Goondas Act 
(Beng. I of 1925), s. 4 (2), for the ari'esfc of the  petitioner^ 
requiring him to sabmU, by petition, on the  22nd 
September, any representation lie desired to make to 
the advising Jiidgea, appointed under  s. 5 (I) of the 
Act. The petitioner was accordingly arrested on the 
19th and detained in the Presidency Ja i l  t i l l  the  26th. 
The portion of the warrant relating to the heads of the 
charges is set out in the judgm ent of the  H ig h  Court.

*  Criminal Revision No. 1030 of 1923, against the order o f  the Judicial 

Secretary to the Government of Bengal, dated fSep, 18, 19:^3.



investigation is th ink ing  not of the subsequent effects ^*’̂ 3
of that decision as res judicata, but is th in k in g  of and kajimcn-
dealing with a Court tha t  is doing something. The -̂’essa Bibi

^ •
Court has attMched and is going to sell. The meaning xachaeud-
is that the act of the Court is to be valid unless there  is Sabpas.
a salt.  It  means tha t  the attachment held valid in the R a k k i k  J. 

claim case shall be valid, and the a ttachment removed 
shall be as though it never vras, so far as the parties 
are concerned. The rule seems to mean that  sabject to 
a suit factum valet, the act of the Court shall not be 
questioned save in tha t  way. The effect of the 
decision as to possession in other pi'oceedings in 
whicli that question may again arise is not the m atter  
to which tlie woids “ shall be coiiclasive” are directly 
addressed. As a decision it would doubtless have 
effect, upon the general principles of law expressed 
in Earn K ir  pal v. Rup K nari  (1 j, Mungal Prosad v.
Girija Ka7it Lahiri{2), Beni Barn v. Naiihumal (3).
But if tlie a ttachmen is removed and later on another 
a ttachment is made, the question of possession is a 
question of possession at a different date. If there 
lias been, in fact, no change in the position, it may 
well be that the second claim case will be governed 
by the first. The position will be much as in the case 
of a second suit for a subsequent instalment of rent.
The first decision may take all the fight out of 
the second case, though, the actual issue is not  t h e . 
same. Still a suit would lie to impeach the 
second order by t ry ing  out the ultimate question 
of right. I t  has to be noticed tha t  a claimant is 
not bound to proceed under  Order X X I,  rule 58. He 

.can proceed by  a suit  to set aside the sajie'  ̂ If the act 
of the Court in the first claim case^eime to no th ing  
because that attachment was abandoned, i t  seems
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(1 )  (1883) 1. L . R. 6 All. 269. (2 ) (.1^81) I. L . R. 8 Calc. 51.

(3 ) (188 4 )1 . L ,  R. 7 All. 102.



1923 iinreasoDable to hold that the claimant must sae the 

decree-holderat a time when he may have no intention
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NEssi Bibi to assert a r ight to levy on the property, and tha t  other- 
jN'aoharud- he cannot sue at all when the decree-hoider does
'Dî  Sabdae. ^ a n t  to attach the property. I t  seems time enough as 
Eankis j. against A to come to the  ultimate tr ial  of a r igh t  exist­

ing as between B and C (in the last resort a r ight 
triable by suit) when it is necessary so to do in  oixler 
to set aside an attachment or a sale by A. A possibi­
lity of an attachment in the future seems to be an 
insufficient basis for a suit  by C against A to declare 
C’s right as against B at a date in the past, to which 
A’s rights can nevermore relate. This possibility 
is really not sufficient to dist inguish  the decisions 
cited by the present appellant. In  Gopal Purshottam  
V. Bai Divali (I) Sir Charles Sargent in  no way 
proceeds upon the fact tha t  the decree was satisfied. 
He observes:—“ "We agree with the lower appeal 
“ Court that, when the plaintiff w ithdrew his attach- 
“ ment, the parties were restored to the status quo 

ante. The object of the claim which was preferred 
by the defendant was, as contemphited by section 278, 

“ Code of Civil Procedure, to obtain the removal of the 
“ attachment, and when that a ttachment was removed 

by the judgment-creditor’s own act * * there was 
no longer an attachment or any other proceedings 
in execution on which the order could operate to the 

“ prejudice of the claimant and, therefore, no necessity 
“ f of '.bringing a suit to set aside the order,” That 
was a ' case where the decree-hoider had actually 
bought, by leave from the Court and by agreement 
w ith  the judgment-debtor after the rejection of the 
plaintiff’s claim in execution, the very property  dis­
puted in the claim case. If  the decree was satisfied, 
it  was satisfied out of tha t  purchase money. In 

(1) (189S) I. L. R. 18 Bom. 241, 243.
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Krishna Prosad Eoy v. Bepin Behari Boy (1), tliis 
€ o u r t  followed tliat decision. The principle  is that 
the  object of making a claim in execution is to remove 
the attacbment, that when the a t tachm ent  is w i th ­
drawn that  object is gained, and that, if there  exists no 
a t tachm ent or i)roceedlng in execution on which the 
order in the  claim case can take effect, one is not 
bound to bring a suit complaining of such order. I t  
is no answer at all to say that a decree-holder’s suit  
under  rule 63 has always to be brought after the 
a t tachm ent  is removed. If the clecree-holder succeeds, 
lie gets the a ttachment restored as at the  date i t  was 
made and that  is w hat  lie fights for.

I n  these circumstances, it  seems to me th a t  th is  
su it  is not barred by Article I I  of Schedule I  to the 
Lim ita t ion  Act as being a suit by a person against 
whom an order has been made to establish the r igh t  
which he claims to the property comprised in the 
order. I think, therefore, that  the ai^peal should 
succeed.

The result, therefore, is th a t  the decree of the 
lower Appellate Court is set aside, and the case is sent 
back to that Court for a retr ia l  on the merits in accord- 
•ance w ith  the observations made above. The appel­
lant will be enti t led  to his costs in th is  Court, and 
those already incurred  in the lower Appellate Court. 
A ll  o ther  costs to abide the result.

] 923 

N a j d i u n -
NESSA B i B[ 

V.

N a c h a r u d - 
DiK Sa r b a r .

Oa n k i n  J.

P a g e  J. The determination of this appeal involves 
the coiisideration of the meaning and effect of Order 
X X I,  rule 63, of the Code of Civil Procedure. On the 
4 th  November 1910, on the application of the  present 
respondent, two plots of land were attached in  execu­
t ion  of a decree which the respondent had obtained

( I )  (1903)  I. L. II. 31 Calc. 238.
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1923 against the appellant’s liiisbiiiid. The appellant fcliere- 
NAjimiN- upon preferred a claim to the propert}^ attached under 
NKssA Bini Order XXI, rule 58, Code of Civil Procedure. The 
Nacharud- claim" was dismissed for default on the 7th January  
D3N S a b d a r .  1 9 1 1 , Immediately afterwards the  execution proceed- 

Pa^J .  ings insti tuted by the respondeut were dismissed for 
default, and the attachmeut was released. Subsequent­
ly the property iii dispute was again a ttached in 
execution of the same decree, and the respondent 
purchased both the plots at the execution sale, and 
took symbolical possession of them in August 1918. 
On the 23rd November 1918 the appelhmt launched the 
present suit for confirmation of her possession of both 
the plots, and for an injunction. The question for 
determination is whether, having regard to the pro­
visions of Order XX I,  rule 63, Code of Civil Procedure, 
and Article 11 o f ' the first schedule to the Indian 
Limitation Act of 1908, the appellan t’s suit,  whicli 
was brought more than  a year after her claim had 
been dismissed, is now maintainable. Rule 63 of 
Order X X I provides that  “ where a claim or an 
“ objection is preferred, the party  against whom an 
“ order is made may institute a suit to establish 
“ the right which he claims to the property  in dis- 
“ pute, but, subject to the result of such suit, if any^ 
“ the order shall be conclusive.” The respondent 
contends on appeal that, if a person elects to take 
advantage of the procedure laid down in Order XXI, 
rules 58 to B3, of the Code of Civil Procedure, he m ust  
be content to abide by the provisions of the rules 
which he has invoked, and that, if an order is made 
rejecting his claim or objection, he must  institute, a 
suit within a year from the date of such order, 
notwithstanding that the execution proceedings in 
respect of which his claim had been preferred have in  
the meantime come to an end. In  m y  opinion, th a t
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contention is unsound. W h e th e r  the decree is satis- 9̂23 
fled, or set aside, or reversed, or w hether  the decretal n a j im o n -  

amount is paid into Court under  rule 55, or w he ther  
the attachment is vo luntar i ly  w ithdraw n  by the N a c h a r d d -  

decree-holder, or w hether  the order of a t tachm ent is S \ r d ab. 

discharged, in  my opinion, the same resu l t  follows, p a g e  j. 

namely, the parties are put. back in the same position 
as they were in  before the execution proceedings were 
launched. W hen a claim or objection is preferred under 
rules 53 to 68, the applicant seeks to obtain the release 
of the property  from attachment. It  m a y o r  may not 
in that  behalf be necessary for him to establish a 
possessory or proprietary title to the property.  That 
depends upon the cii’cumstances of each case. Under 
rule 60, the claimant has to satisfy the Court that  the 
property  when attached was not in the possession of 
the judgment-debtoi', or in  possession of some person 
on his behalf. W hen  the attachment is discharged, or 
withdrawn, or is deemed to be w ithdraw n under  
rule 55, the object sought by the applicant under  rule 
58 is, for the time being, at any rate, attained. No 
doubt the property may, in some cases, again be a ttach­
ed ; but such fa r th e r  a ttachment must, in  m y  view, be 
regarded as a new jDrocess of execution, and the 
claimant will be enti t led  to prefer a fresh claim under 
rule 58 against the further  attachment ot the property.
Now, the object sought by the  insti tu tion of a suit 
under rule 63 is, in my opinion, different. I t  is a suit 
insti tuted to establish the r ight of the claimant to the 
property in dispute, and not merely to remove the  
attachment. I n  the case of Morshia Barayal v. Eiahi 
Bux Khan  (1), the Court construed the words of rule 
63 “ a suit to establish the r igh t  which the plaintiff 
claims to the property  in dispute. ” At page 383,
Mr. Justice Mitra observes: “ The subject matter  of
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i92B the suit being the removal o£ the attachm ent,  the r i^h t  
“ which the phiintiff necessarily claims in sach a suit is 

,NESS A Bibi '■ the right to have the attachment removed. The words 
Kachardd- “ ‘ establish a r ight which he claims to the property  in 
DIN Sa e d a r . “ dispute ’ mnst, therefore, mean the r igh t  to have the 

pUir.i. “ attachment rem oved”; and he proceeds to cite with 
approval the following observations of Mr. Justice 
Beverley in the case of Kedar NaUi Chatterji v. 
Rakhal Das Ohatterji (1). “ Then, if we tu rn  to sec- 
“ tion 283, we see that  the suit there referred to is a 
“ suit to establish the r igh t  which is claimed to the 
“ property in suit, tha t  is to say, the r igh t  which is 
“ claimed in  these proceedings, being on the one hand 
“ the r ight to have the property attached and sold in  
“ execution, and on the other to have it released from 
“ attachment. The words of the section are not the 
“ ‘ right to the property meaning the title to the pro- 
“ perty, but, the  ‘ r ight which he claims to the property’ 
“ which, we take it, means the right which  is claimed 
“ iu that proceeding in respect of the proper ty  that 
“ is, as we have said, the r ight to have it sold or the 
“ right to have it released from a t t a c h m e n t” . With 
great respect to the learned Judges who made these 
observations, I am unable to assent to the construction 
which they placed upon the words of rule 63. I n  my 
opinion, in  a suit insti tuted under rule 63 the object 
of the suit is to establish the p la in t i f fs  title to the' 
property, and not merely to establish his r ight to 
have the attachment released. I n  my opinion, this 
construction of rale 63 is in accordance w ith  the 
meaning attributed to the rule by the Judic ia l  Com­
mittee of the Pr ivy  Council in the case of Sardhari 
Lai V. Ambika Per shad (2). Lord Hobhouse, in giving 
the judgment of the Board in th a t  case, obse rved . 

1 he order is not conclusive; a suit  may be brought
(1 ) (]888) I, L. R. 15 Calc. 674. (2) (1888) I. L. R. 15 Calc. 521, 526.
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“to claim the property, iiotwitlistaiidiiig the order; tP23
“ bat then the L-iwof Limitation says that the plaintiff Najimfn- 
“ mvist be prompt in bringing his suit. The policy ness a Bibi 
“ of the Act evidently is to secure the speedy settle- nacharud- 
“ment of qaestions of title raised at execution sales, d^.v S a r d a b .

“and for that reason a year is fixed as the time within page J.
“ which the suit must be brought.” The ratio deci­
dendi of the Judgment of the Court in Ph u l Kum ari's  
case (1) would also seem to support the construction 
which I place upon rule 63. That being so, upon what 
reasonable ground onght a claimant to be compelled de 
bene esse to institute a title suit under rule 63 within 
a year after his claim under rule 58 has been rejected, 
when the object sought by him in making the applica­
tion under rule 58 has been attained by the release of 
the property from attachment within the time limited 
by rule 63 ? I can see none. In my opinion, in cir­
cumstances such as those obtaining in this case,
Article 11 of Schedule I  of the Limitation Act of 1908 
does not apply, and it is not incumbent upon the 
claimant to institute a suit to establish his title within 
a year after the date of the order rejecting his claim or 
objections under rale 58. The determination of the
appeal in this sense is, in my view, in accordance 
with principle; and in consonance with the decisions 
of the Calcatta High Court and the other High Courts.
See Umesh Chander Boy v. Eaj Bulluhh Sen (2), 
Ihrahimbhai v. Kahulabhai (3), Gopal Purshottam  v.
Bai Divali (4), Krishna Prosnd Roy v. Be^in Behary 
Roy (5), and Sora^ji Ooovarji v. Kala Baghunath (̂ 6).
I agree that the appeal should be allowed.

Appeal alloived •, cane remanded.
G. S.

(1) (1907) I. L. K. 35 Calc. 202. (4) (189.5] I. L. E. 18 Boro. ‘241.

(2) (1882) I. L. E. 8 Calc 279. (6 ) (19G3) I. L. R. 31 Calc. 228.

1,3) (1888) I. L. E. 13 Bom. 72. (6 ) (1911) L  L. R. 86 Bom. 156.
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