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Limitation—-When time begins to run where decree is appealed against.

A  decree-bolder is entitled to wait until tlie decision o f the lower 

Appellate Court before applying fur executioo o f  the decree of the Court of 

first instance and the period of liniitatioti cointnmices to ran from the date 

of the decree of the lower Appellate Court.

A p p ea ls  from Ax:>peHate Orders by Krishna Lai 
Burma 11 and another, the jiidgment-debtors.

Parna Chandra Burman, the husband of the execut-- 
ing decree-holder, Satyabala Debi, obtained two 
decrees against the jadginent-debtor. He appealed 
against those decrees during the life time of the said 
Ptirna Chandra, making him the respondent. The res­
pondent having died during the pendency of ' the 
appeal, Sarat Chandra Barman, the respondent No. 8, 
applied for substitution of Parna Chandra’s wife 
Satyabala as his lieir; and Binocte Behari Burman, 
respondent No. 4, and fatlier of Purna Chandra, 
applied for substituting himself as Puma’s heir, on the 
6th March, 1917. On the 3rd April following, at the 
prayer of the appellant, the father was substituted 
and the Court directed that the question of the wife’s 
heirship was not decided and that she would not be 
affected by that decision. On the next day. Binode

Appeals from Orders, Noa. 110 and 132 of 1923, against the orders of 

P. E. Cammiade, District Judge of Burdwan, dated Feb. 7, 1923, affirming 

the orders o f Rebati Ranjan Mukherjee, Miinsif o f that place, dated Aug. 

14, 1922.
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filed a soletiani't giving up lus right to the property 1923
in the suits and consenting to the decrees of the lower 
Court being set aside and the decrees were accordingly Lal

set aside. Satyabala, the wife, then executed the 
decrees of the original Court, asserting that she was 
not affected by the solenama entered into by Binode 
and that, she being still a minor, her petition was not 
barred by limitation. The jndgnient-debtor mainly 
contended, under section 47 of the Code ot Civil Pro- 
ceduL'e, that the decrees of the original Court having 
merged in those of the Appellate Court, there were no 
decrees which Batyabala could execute and tliat her 
api^lications for execution were barred by limitation, 
as the period of limitation had commenced to run 
during her husband’s lifetime. The Court of first in­
stance overruled the objections of the Judguient- 
debtor, holding that the appeals had abated against 
the deceased respondent Purna and that the decrees of 
the original Court had not merged in those of the 
Appellate Court so far as she or her husband was con­
cerned and were outstanding in her favour and she 
had every right to execute them. It was also Iield 
that limitation for execution began to run from the 
disposal of the appeal on the 4th April, 1917, after the 
death of Purna, when his legal rei^resentative, Satyabala 
was a minor. The appeals by the Judgment'deb tors 
were dismissed by the District Judge, he having held 
that the widow was admittedly the actual legal repre­
sentative of the deceased decree-holder and it was 
obvio.us that the widow could not be affected by a 
decree to which she was not a party. The Judgment- 
debtors thereupon preferred these appeals in the High 
Court.

Babu Surendra Chandra Sen (with him Babtv 
Silaram Banerji)^ for the appellants. Tire period of
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limitation commenced to ran from fcbe date of the de­
cree o£ the first Goui-t, inasmuch as the respondent's 
husband died during the pendency ol the appeal 
preferred by my client, and after such death, instead 
of the respondent’s name, the name of a x>erson who 
is found to be a stranger was substituted. Therefore 
the date of the decree of the Appellate Court was not 
tlie starting point. True it is that the respondent’s 
husband died during the pendency of the appeal and, 
as such, the appeal abated, but the decree of the 
Appellate Court cannot be considered to be the date of 
the abatement, for there was no decision at all.

Dr, Dwarkanath Mitter (with him Bahu Prakash- 
cha7idra Pakrashi and Babu PramatJianath 
Mtikherji), for the respondent. As there was an 
appeal against the entire decree of thefir>st Court and 
my client’s husband was alive then, he could wait to 
execute the decree till the appeal was disposed of. He 
ha^'ing died and his heir’s name not being substituted, 
the api>eal abated and his heir is entitled to apply for 
execution within three years from the date of abate- 
irtent

Bahu Surendra Chandra Sen, in reply.

Gh a t t e b j e a  a n d  P a n t o n  JJ. The question in­
volved in this case is whether the application for 
execution of the decree is barred by limitation. 
The question arises in the following manner. The 
husband of the respondent Srimati Satyabala Debi, 
obtained a decree for pot^session of certain immovable 
properties on the 14th March, 1915. The defendants- 
appellants before us preferred an appeal against the 
said decree. Pending the appeal Purna Chandra 
Burman, the husband, died on the 20th February, 1917. 
There was then a contest between Satyabala, the 
widow of the deceased, and the father of Parna



Cliaiidra, as to who was the legal re]}reseiitative of the 1̂ -3 
deceased. The father was snbstitnted as tlie legal 
representatiye on tlie 3rd April, J917, and the Court

. . p T . , . BuiorAN
observed that as the question of heirship was not 
decided, she wouhi not be affected by the order, Oji âtyabal\ 
the next day, the father of the deceased filed a sole- 
nama giving up his right to the property in suit and 
consenting to the decree of the Court of first instance 
being set aside. That decree was accordingly set 
aside. Satyabala, the widow, was at that time and is 
still a minor. Slie applied foi- execution of fclie decree 
and an objection was taken on the ground that the 
application was barred by limitation. The Court of 
first instance decided tlie question in her favour.

On appeal, the District Judge did not consider the 
question of limitation. He held that as the widov? 
was the legal rej)resentative of tlie deceased, it was 
obvious that she would not be affected by the decree 
passed between the parties.

The defendant judgnient-debtor has appealed to 
this Court. Tiiere are conflicting affidavits as to 
whether the question o[ limitation was nrgned before 
the learned District Judge. It is unnecessary to 
decide that question ; but assuming that it was raised, 
we do not think that the application is barred.

It has been contended on behalf of the appellant 
that as the widow of the deceased was not to be affected 
by the decision of the lower Appellate Court, the 
period of limitation should run from the date of the 
decree of the Court of first instance and as the husband 
was alive at that time, he should have applied for 
execution of that decree. It is urged that time com­
menced to run from the li£e-time of the husband, and 
the question of limitation therefore was not affected 
by his widow being a minor. But the decree obtained 
by the husband was appealed against. That appeal
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1923 impeiilled the wliole ciceree and tlicro wiih ;i risk 
Kiu^a of tbafc decree being set aside on appcaL Jii (Jjoso

L a l  cireIIinstances the husband was entitled to wait until
the decision of the lower Appellate Court before 

SATYAHAt.v ‘ipplyinff for execution of; the decree’of the Ooiirt of
DEIU. X I J  to

firsf; instance. The question of limitation discussc'd 
in the Court of first instance, as well as in. (ihis Coiirl, 
is whether tiie period of limitation commenced to run 
from the date of the decree of the lower A[»p(dlate, 
Court or from the date of the decree of the Court of 
first instance. It seems to us, however, that when thi', 
husband of the respondent died, ihe appeal abated by
reason of a ])ro])or legal representative not being
placed on tlie record. Up to that time, the period of 
limitation did not run against him, because, as W(5 
have already stated, lie was entitled to wait nntil the 
decision of Ihe lower Appellate Court, That being 
so, tlie limitation did not commence to run so long as 
he was alive; and. upon his death the appeal, abated 
and the widow was then entitled to exccnte the decree. 
As already stated she was then and is stil! a minor. 
In these circiimstancea, the application for execution 
was not barred.

The appeal is acordingly dismissed with costn, tlû  
hearing fee in this appeal being assessed at one gohf 
mohiir.

This Judgment governs Appeal from Appellate 
Order No. 132 of 11)23, which is also dismissed, but 
without costs.

Appm. Is dismissed.
s. M.
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