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Statute^ constructicm o f— Alienat'icn^volunta'iy or involuntary, hy an ahori^

ginal— Aboriginal's right to waive heiiefit o f  provisions o f  an Act—

Public policy in .a statute— Limitation in the case o f  void sale—

Bengal Ter^ancy (Amendment) Act {Beng. I I  o f  191S), Preamble.^

ss. 49B, 49K.

The Bengal Tenancy (Amendment) Act, 1918, prevents alienation, 

voluntary or involuntary, of an aboi'igiiial’s tenure or holding except as pro­

vided in Chapter V I lA  o£ that Act.

The object o f the said eiiactraent being the protection of aboriginals, it i& 

not open to an aboriginal to waive the benefit o f the provisionH o f the Act.

The mere fact that the enactment was made for the beneiit of a class 

of persons does not show that it was not on the ground o f public policy.

Where a sale is a nullity, no question of limitation arises.

Ashutosh Sihdar v. Beliari Lai Kirtania (1), liajatii Kaiita Ghase v. 

Sheilh Rahaman Gazi (2 ) and The Liverpool Borough Banh v. Turner ( ; } }  

referred to.

Malharjun v. Narhari (4 ) distingniKhed.

A p p e a l  from Appellate Onler by Jopgeswar Maliata 
and others, tlie deeree-holders.

The-application out of wliicb tliiR appeal arose was 
by the jiiclgment-debtor to set aside a sale held in con- 
travention of the provisions of Bengal Act I I  of 1918,

^Appeal from Order No. 99 o f 1923, against the order o f A. Henderson, 

District Judge o f Midnapore, dated Nov. 21, 1922, affirming the order of 

Abinash Chandra Ghosli, Mnnsif of Jliargram, dated July 24, 1922,

(1 )(]9 0 7 ) I. L. B. 35 Caie. Gl, 74. (3 ) (1860) 2 De G. P. & J. 502, 508 ^

(2 ) (1922) 27 C. W . N. 765. 129 II, R. 172, 175.

(4) (1900) I. L. E. 25 Bom. S57.
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on tlie ground tliat It was as siicli a niillity. Tliis 
contention was overruled by the Court of first 
instance, but lie held that the sale was a nullity as 
being opposed to public policy and so Art. 166 of the 
Limitation Act had had no application to the case. 
He therefore set aside the sale on certain terms. The 
decree-holders ap|)ealed and contended tliat the juclg-* 
ment-debtor having waived the benefit of the provi­
sions of the Bengal Tenancy (Amendment) Act, 1918̂  
and allowed the tenure to be sold could not be permit­
ted to say that the sale was a nullity and further 'that 
the application for setting aside the sale was barred 
by limitation. Tlie apx3eal was dismissed.

The decree-holders, thereupon, preferred this appeal 
to the High Court.

Dr. Divarhanath Mitter (with him Mr. J. 
Mitra), for the appellants. The sale was not a nullity.. 
Section 49K of the Bengal Tenancy (Amendment) Act, 
1918, was applicable only to a few districts and was 
meant for the benefit of a j)articular class of persons 
and not for the general public of which that particular 
class of persons formed a part. It cannot therefore be 
said that the statutory provision was made on grounds 
of public policy. The respondents could, therefore, 
waive the irregularity of the sale as they had done. 
Further, it was admitted that there was no fraud and 
hence application under 0. XXI, r. 90 of the Code of 
Civil Procedure to set aside the sale was barred under 
Art. 166 of the Limitation Act and the same Article 
governed applications under section 47 of the Code. 
A sale cannot be impeached after expiry of period of 
limitation on the ground of mere irregularity as in 
this case KJiiarajmal v. Daim  (1). The sale was not 
void, but was at best voidable: see Aslmtosh Silcdar v.
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ÂXTAL.-

(1 ) (1904) L  L. B. 32 Calc. 296.
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1923 BeJiari L:il K irtania  (1), per Moolcerjee J . Formal
joscteswar proceedings must be taken to avoid a sale, even if it

M a il a t a  1)0 voidable, being in contravention of a case : XJttam 
Ghandra Daw v. JRajkrisfma Dalai (2), Payicham Lai 
Chowilhunj v, Kishun Pars 'lacl Misser (3), Majani 
Kanta Ghose v. Sheikh Eahaman Gad (4). A sale 
cannot be set" aside except in accordance with statu­
tory provision: B irj Mohnn Thakur v. liai Uma 
Nath Chowdhry (5), Khetter Nath Biswas v. Faiz- 
uddin A ll (6 ). See also Malkarjun  v. Narhari (7) in 
tliis connection.

Babii Py  17'imohan Ohaiterjee, for the respondents, 
referred to Ashiitosh Sikdar v. Behari La i Kirtania  
(1). The Court is to look at the object of the statute 
to see if it is directory or obligatory. The new Act, as 
the preamble shows, was pas; êd to protect the 
aborigines against their own indiscretions, and its very 
object would be frustrated i£ their alienations were
not nuUified for disobedience of its provisions, The
provisions are undoubtedly based on grounds of public 
policy. Sea section 49K of Bengal Act I I  of 1918- 

The right of the aborigines is thereby rendered 
•absolutely inalienable on execution of any decree or', 
order. The sale is therefore null and void: Annada 
Mohan Roy v. Goar Mohmi Mallik  (8). It is not 
merely non-compliance with formal requisites pres­
cribed for any transaction, but it is an attempt to 
accomplish a transfer of. property which has been 
rendered inalienable by statucory provision. To such 
a case, the principle of estoppel or waiver can have no 
application. As the sale is absoIntelv void ab initio

(1 ) (1907) I. L. R. 35 Calc 61. 74. (6) (1892) I. L. R. 20 Calc. 8 ;

(2 ) ( I0 I9 )  l . L .  R. 47 Calc. 377. L. B. 19 I. k .  154.

(3 ) (191')) 11 0. W. IN. 579. (6 ) (1897) I. L. R. 24 Calc. 682.

(4 ) (1922) 27 G. W. N. 765, 7GS. (7 ) (1900) I. L. B. 25 Bora. 337.

(8) (1920)1. L. R. 48 Oalc. 536.
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and nob merely irregular, it does not require to be set 
aside. Tlierefore no question of limitation arises and 
Art. 166 or Art. 12 of tlie Limitation Act has do appli­
cation to tliis case. The application is made merely to 
get an adjudication of the Court that the sale is void 
and not to set it aside. See Qurudas Biswas v. Bhow- 
miipore Zemindary Co. Ld. (1).

Ch a t t e k j e a  and  P an  ton  JJ. The question in­
volved in this appeal is whether a sale h_eld in con­
travention of the provisions of Bengal Act I I  of 1918 is 
merely an irregular sale or a nullity.

The appellant obtained a decree for money against 
the respondent who is an aboriginal residing in the 
District of Miduapore, to which the Act applies, and 
in executioii of the decrees put up Iris tenure to sale 
and purcliased it himself on the 20th August, 1920. 
An application was made to set aside the sale on the 
13th January, 1922. It ŵ as far beyond the period 
prescribed by Article 166 of the Limitation Act or 
even Article 12 of the Limitation Act. The Courts 
below, having come to the conclusion that the sale 
was a nullity, over-ruled the objection o£ limitation 
and set aside the sale.

The decree-hoiders have appealed to this Court and 
it is contended that the sale was not a nullity and that 
the provisions of the Act having been made for the 
benefit of a particular class of persons and not for the 
general public,*the respondents could waive the irre­
gularity of the sale and the sale, therefore, was not 
altogether invalid. We have been referred to certain 
observations made by Mookerjee J. in the case of 
Asliutosh Sikdar v. Behari La i Kirtania  (2). The 
learned Judge observes—‘‘ When the object of the sta- 
“ tute has been determined, if the statutory provision

(1) (1921) 25 0. W. N. 9.72, 976. (2) (1907) I. L. B. 35 Calc. 61, 74.
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1^23 ‘‘ is not based o n  grounds o[ public policy, and 1b in- 
“ feuded onl}  ̂ for the benefit of a particulai’ person or 
“ c la s s  of persons, tke conditions prescribed by tiie 
“ statute are not considered as indispensable anci may 
“ be waived, because every one Las a riglit to waive, 
“ and to agree to waive, tlie advantage of a law or rule 
“ made solely for the benefit and protection of the iu~ 
“ dividual in his private capacity, and which may be 
“ dispensed with without infringement of any public 
“ right or policy.” The mere fact that the statutory 
provisions are intended for the l)onefit of a class of 
persons does not necessarily show that it is not based 
on grounds of public policy. As was ol)served by 
Lord Campbell L, C. in The Liverpool Borouffh Bank 
V. Turner (\), that “ no universal rule can be laid down 
“ for the construction of statutes as to whether 
“ mandatory enactments shall be considered directory 
“ only or obligatory with an implied nullification for 
“ disobedience. It is the dutj  ̂ of courts of Justice to 
“ try to get at the real intention of the Legislature by 
“ carefully attending to the whole scope of the statu te tO' 
“ be construed” and in the case of Majam Kanta Ghose
V. Sheikh Rah am an Gazi (2), Mr. Justice Mookerje© 
observes, “ the only lule that may be adopted is,, that 
“ when the provisions of a statute have been contra- 
evened, if a question arises as to how far the proceed- 
“ ings are affectid by such contravention, the matter 
“ must be determined with regard to the natxire, scope 
“ and object of the particular provision which has 
“ been violated. No halt'd and fast line can be drawn 
“ between a nullity and an irregularit.y. ” *“We there* 
fore have to consider the object of the Act. The pre­
amble states—“ Whereas it is expedient to sui)plementi

(1) (I860) 2 De G. F. & J. 502, 508 ; (2) (1922) 27 W. N. 765, 768. 
129 R. P. 172, 175,
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and amend the Bengal Tenancy Act, 1885. ” Section
49 B of the Act lays down, “ No traasfei’ by an al3ori- 

ginal tenure-bolder, raiyat or unrler-raiyat of ids 
right in Ms tenure or holding, or in any portion 

“ thereof, by private sale, gift, wili, mortgage, lease or 
“ any contract or agreement, shall be valid to any 
“ extent except as provided in this chapter.” The 
voUmtar}' alienation, therefore, is absolately prohibit­
ed except as provided for in that chapter, and section 
19K laj ŝ down ‘'ISIotwithstanding anything in this Act, 
' ‘ no decree or order shall be passed b}̂  any Court for 
“ the sale of the right of an aboriginal teniire-holder; 
“ raij^at or under-raiyat in his tenure or holding, or in 
“ any portion thereof, nor shall any such right be sold 

in execution of any decree or order. ” There are 
certain provisos to which we need not refer. Section 
49K, therefore, clearly lays down that there shall be 
no decree for sale of a tenure of an aboriginal and no 
sale shall be held in execution of a decree except a 
rent-decree and certain other cases mentione 1 in the 
proviso. It is not reasonable to hold that the Legis­
lature having enacted that there shall be no volun­
tary alienation by an aboriginal to any extent except 
as provided in this chapter should allow an involun­
tary sale in the same chapter. The enactment is for 
the protection of the aboriginals against any indiscreet 
transaction. That being the object of tlie enactment, 
we think it was not open to him to waive the benefit 
of the provisions: We do not think that the mere .fact 
that the enactment was made [or the benefit of a class 
of persons, viz., the aboriginals, in certain district, does 
not show that that it was not on the ground of public 
policy. We are therefore of opinion that the sale was 
a nullity and, if the sale is altogether void, the ques­
tion of limitation does not arise. That question arises 
where the sale is a valid sale until it is set aside, as it
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1923 was in the case of Malkarjun v. Narhari (1). Having
T reffarcl to the view taken by us that the sale in the
JOGGEsWAR »

M a h a t a  present case was not an irregalar sale but a void one,
j h I ’p a l  "we are of opinion that the application is not barred by
Sa n t a l . limitation.

The appeal is accordingly dismissed with costs.
s. M. Appeal dismissed.

(1) (1900) 1. L. R. 25 Bom. 337.

2S0 INDIAN LAW KEPORTS. [VOL. LL

1923.

Aug. 17.

A P P E L L A T E  CIVIL.

Before Chatterjea and Funton JJ.
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Jurisdictio7i— Tr ia l— Suit instituted before certification hy Government 

under s. 101 nf the Bengal Tenancy Act, i f  and when can he tried—  

Bengal Tenancy A d  { V I I I  o f  1885), s. 111.

Section 111 of the Bengal Tenancy Act prechul(>8 tlic trial oC a suit 

instituted even before certifioatiou by t!ie Govenuneut under r, 101 of 

that Act of preparation oE a rocord-of-rightts, until three montlis after the 

final publication o f  the record-of-riglits.

Ram Narain Si7igli v. LacJimi Narain Deo (1 ) and Mira Koer  V. 

LacJiman Gape (2) referred to.

Appeal from Appellate Order by Pramada Nath 
Roy, the piaintilf.

This appeal arose out of a suit for recovery of rent 
at an enhanced rate. The plaintiff claimed additional

“ Appeal from Order, No. 129 o f 1923, against the order o f  Girisli 

Chandra Sen, District Judge o f Pabna, dated Feb. 12. 1923, reversing the 

order o f Qirja Bhusau Sen, OfSg. Pubordiuate Judge of Bogra, dated £ep. 
29,1921.

(1 )  (1912) 17 0. W .  N . m .  (2) (1913 ) 19 0. W .  N .  1141.


