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tlie point: but so far as the custom of this Court as. 
also of tke Subordinate Co arts is concerned, it 
established that such notice should be ^iven to the 
complainant in a case in which compensation has 
been given to the complainant.
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Building—Demolition— Order o f  demolition hy the Corporation at the 
expense o f  the owner— Building completed before 1st April 192'4—  

Continuation o f  liahility under the repealed A ct— Application o f  the 
procedure o f  the nm  A ct— Calcutta Mu?iicipal A et{B eng. I l l  o f  2899} 
s. 4 4 9 - -Bengal General Clauses Act {Beng I  o f  1899) s. 8— Calcutta 
Municipal Act {Beng. f l l  o f  1923) us. 3, (46) and 363.

S ection  363  o f  the new C a lcu tta  M u nicipa l A c t  doed  uot appJy to  an 

un au th orized  bu ild in g  com p le ted  b e fo re  th e  1st A pril 1 9 2 4 , and the 

M u n icip a l M agistrate has no ju r isd ic t io n , in  Buoh a case , t o  d irect its  

deraoU tiou under the section  b y  tlie C orp ora tion  at the coa t  o f  the ow n e r .

A  liab ility  created  under se ct io n  4 49  o f  th e  p rev iou s  A c t  ca n n o t be 

e n forced  b y  m eans o f  the p roced u re  set fo r th  in se c t io n  363  o f  the new  

A c t .

Mam Qopal Goenlaa v. Corporation o f  Calcutta ( 1 )  referred  to .

The petitioner was the owner of the premises 
No. 54, Corporation Street. Two corrugated-iron sheds 
were alleged by the prosecution to have been erected

’ C rim inal R av isiou  is'o, 290 o f  1926 , a ga in st  tiie order o f  A bu  Nasar 

M uham m ad AH, M unicipal M agistrate, C alcu tta , dated  Jan . 2 0 , 1 9 2 6 .

(1 )  (192.5) [ L . K. 52  Gale. 962 .
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by the petitioner without sanction, and completed 
^before the 1st April, 1924, when the new Oalcutta Muni­
cipal Act (III of 19i‘3) (B.C.) came into force. On tlie 
22nd November 1923, tlie Corporation served a notice 
on him, under section 451 of the Calcutta Municipal Act

1926
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(III of 1899) (B.C.), then in force, directing him to stop CALcurrA. 
the construction of the sheds pending an application 
to the Magistrate under section 449 of the Act which,
^however, was never made. The matter came up, after 
notice to the x^etitioner, for consideration before the 
Roads, Buildings and Bustees Committee on the 6th 
June 1924, and was postponed at his request, tie 
ultimately failed to appear, and, on the 10th July, the 
Committee resolved that an application be made to the 
Municipal Magistrate under section 363 of the Calcutta 
Municipal Act (III of 1923) (B.C.) for an order of 
4e-molition of the sheds by the Corporation at the 
petitioner’s expense. A complaint w-as thereafter 
lodged before the Magistrate who made the order on 
the 20th Jan nary 1926. The petitioner thereupon 
moved the High Court and obtained the present rule.

Babii Birhhusdii Butt (with Bah a Sekhar Kum ar 
Bose), for the petitioner. The sheds were completed 
before 1st April 1924, and section 363 of the new Act 
does not apply : see section 3(40). The liability under 
section 449 of the old Act cannot be enforced now.

The Advocate-General {Mr. B. L, MUter), for the- 
Corporation. The liability of the petitioner, a& 
regards the demolition of the sheds, is preserved by 
section 8 of the Bengal General Clauses Act (I of 
1899) (B.C.) The procedure of the new Act applies tô  
the existing liability notwithstanding the fact that 
Mie General Committee under the old Act has 
ceased.
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Rankin J. In this case application is made to this 
Oonrfc in connection witli an order made by the Muni- 
cipal Magistrate of Calcutta anthorizing the Corpora­
tion to demolish two unauthorized corrugated-iron 
sheds at Ko. 5i, Corporation Street, at the expease of 
the owner, namely, the prewent petitioner, under sec­
tion 363 of the Calcutta Municipal A ct of 1923. It is 
contended on behalf of the axjplLcaot in revision that 
that order should be set aside. The facts out of which 
the case arises are admitted. I'he two corrugated-iroiL 
sheds in question are said by the petitioner to hayj 
been completed in 1922, and it is said, on behalf of the 
opposite party, that for the present purpose it will be 
sufficient to say that they were completed before the 
new Act came into force on the 1st of April 1924. It 
appears that, before tbis new Act came into operation, 
a notice was served on the petitioner to appear before 
the Roads and Buildings Sub-Committee of the General 
Committee of the Corporation to show cause, under 
section 149 of the old Municipal Act, that is to say, 
Act III (B.C.) of 1899, After the new Act came into 
force, the petitioner was summoned on several 
occasions to appear before the Committee of the new 
Corporation, dealing with such matters, to show cause 
why steps should not be taken against him under sec­
tion 363 of the new Act. The petitioner does not  ̂
appear to have made any appearance before the Com­
mittee, and ultimately that Committee resolved, on the 
10th July 1924, to apply to the Magistrate for an order 
under section 363 of the new Act, and that resolution 
was afterwards confirmed by the Corporation itself. 
Accordiiigiy. the Magistrate having enquired into the 
matter has made the order complained of against the 
petitioner. The question now arises whether the 
Magisti’ate had any jurisdiction to do so, and whethet 
the proceedings \vere competent pii’oceedings. It is



quire clear tbat wLereus ori^inaily iii March l!)-4 
}-roceedings were started uiulei- r.lH' old Act which was s.vnsa
then ill force. tho8f |H‘t>cee(1hî s, oa the comiu" into 
force of the new Act, were dropped, and .proceedings j,*.
were Htaned aud coiitiuiied under section S63 of the Coepoha-TION̂ uF
new xAct. Now, the coiiterifcion on behaif of the peti- (]auiotta 
tiorier is this that in the 46th sab-cLiuse of sectioii 4
•of ihe Calcutta, Manicipul Act of 19'23, there, in ti detiui- 
tioii of the phrase “ new buiiding, ” and this definition 
says it means and Includes auy biiUdinj: ’̂ erected from 
*' the ground upwards after the commencement of this 
Act^’ ; in other wor is, it is said, tlie test whether a 
building Is new or not within tlie meaning of the Act 
has reference to the date of commencement of the Act*
Secfcion 080 (1 ) saya “ If the Corporation are satistied ” 
that “ the erection of any new biiikling has been eoni- 
-̂‘■nienced without obtaining the written permiBsion 
‘^of tlie Corporation, oris being carried on, or han been 
“ completed otherwise than in accordance with the 

particiiUus on which such permission was based” 
then tlie Corporation may, after giving such notice to 
ihe owner of it, apply to a Magistrate for an order 
that the building be demolished by the owner or b}" 
the Ooi'poration at the expense of the owner. Now  ̂
wiiat is said is that the building in tlie present cases 
which was completed prior to the coaimencement of 
this new Act, is not within the scope of section at 
all because it is not anew building within the mean­
ing of the detinition; and, as to that, the learned 
Advocate-General has not attempted to contend the 
contrary. He has not contended that this building is a 
new building within the definition given in section 3 

He says, however, that, notwithstanding that fact, 
section 8 of the Bengal General Ciauses Act (B.C. I of 

shows that the liablMty as regards the demolition 
’s pres.'rved, notwithstanding the new Act because*

70
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under the previous Aet, namely, Act III of 1899, tlie 
liability was established by section 449. That liability 
continued according co the argument} of the opposite 
party, but the procedure for enforcing the liability has 
to be distinguished from the liability itself. The 
contention is that what has happened in this case is that 
.the Magistrate has made an order enforcing the liability 
which existed under section 449 of the old Act, but in 
doing that he has applied the procedure of the new 
Act, being the procedure laid down in section 36&., 
The question is whether that contention is sustainably 
or not. In my opinion it is not sustainable. Section 
449 of the Calcutta Municipal Act of 1899 says that 
•‘ if the General Committee are satisfied that the erec- 

tion .of any building has been commenced without 
‘‘ obtaining the permission of the Chairman, or in 
“ contravention of any order passed by the Gener^  
“ Committee, the General Committee may apply to a 
“ Magistrate and such Magistrate may make an order of 
•‘ demolition.’’ In the present case, the General Com­
mittee had come to an end, and did not exist at any 
material time. The General Committee never applied 
its mind, in fact, to the question of t his building, and 
it did never make any ax^plication to the Magistrate. 
What happened was that the Corporation, acting in 
the first instance by a sub-committee of seven of the 
new Corporation, took steps and made the application to 
the Magistrate ; and, in my opinion, it is quite impos­
sible to say that, in a case such as this, section Mil of 
the old Act goes on with tlie procedure under section 
368 oE the new Act made applicable to it. In my 
Judgment, the con sequences which may follow as 
regards the case of a building erected prior to the new 
Act have nothing to do with the duty of this Court |n 
construing the statate. I can appreciate the incon­
venience that would result from the construction oj
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the statute as I Iiave stated; but tliat does doI 
antiiorize this Court to permit orders being made by 
Magistrates where there is no jurisdiction to do so. 
The matter must be set riglit by the Legislature, In 
my Jiidgiiieiit, it in quite impossible to earry out the 
provisions of section 149 of the old Act by means of 
tlie |)rocedui’e set forth in section o63 of the new Act. 
For these reasons it appears to me that this mie 
should be made absolute.

I would Just add tliat the case to which, we have 
been referred, namely, the case of Earn (lopal G-oenka 
V . Corporaiioji o f Calcutta (i) does not appear to have 
raised tiie exact question that calls lor determiuation 
in this case, thougli there is souie discussion therein 
with reference to section 4-,lr9 of the old Act.
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K a n k i n  J,

1926

Duval J. I agree.

E. H . M .

(1) 11925) I. L. R. 52 Calc. <?fi2


