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1926 the point: but so far as the custom of this Court as

Fuamasa  2lso of the Subordinate Conrts is concerned, it is
Naw  egtablished that such notice should be given *u the
Sykpso.  complainant in a case in which compensaiion has

—  been given to the complainant.
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Building— Demolition—Crder of demolition by the Corporation at the
expense of the owner—Building completed before 1st April 1994—
Contiruation of liability wnder the repealed Aci— Application of the
procedure of the new Aei— Caleutta Municipal Act(Beng. 111 of 1889
s. 449~ Bengal Qeneral Clauses Aet (Beng I of 1899) 5. 8—Caloutia
Municipal Aet (Berg. (11 of 1923) 5. 3, (46) and 363,

Section 363 of the new Calcutta Municipal Act doss uot apply to an
unaathorized building completed before the 1st April 1924, and the
Municipal Magistrate has no jurisdiction, in such a case, to dircctits
demolition under the section by the Corporation at the cost of the owner.

A liability created under section 449 of the previous Act caunot be
enforced by means of the procedure set forth in section 363 of the new
Act.

Ram Gopal Goenka v. Corporation of Calcutta (1) referred to.

THE petitioner was the owner of the premises
Y0, 54, Corporation Street. Two corrugated-iron sheds
were alleged by the prosecution to have been erected

#Criminal Ravision No. 290 of 1926, against the order of Abu Nacar
Muhammead Ali, Municipal Magistrate, Caloutta, dated Jan. 20, 1926.

(1) (1925) [ L. R. 52 Cale. 969
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by the petitioner without sanction, and completed
before the 1st April, 1924, when the new Caleutta Maui-
‘cipal Act (III of 1928) (B.C.) came into force. On the
22nd November 1923, the Corporation served a notice
on him, under section 451 of the Caleutta Municipal Act
(ILI of 1899) (B.C.), then in force, directing him to stop
the constraction of the sheds pending an application
to the Magistrate under section 449 of the Act which,
rhowever, was never made. The matter came up, after
notice to the petitioner, for consideration before the
Roads, Buildings and Bustees Committee on the 6th
June 1924, and was postponed at his request. He
ultimately failed to appear, and, on the 10th July, the
Committee resolved that an application be made to the
Municipal Magistrate under section 563 of the Calcutta
Municipal Act (IIL of 1923) (B.C.) for an order of
demolition of the sheds by the Corporation at the
petitioner’s expense. A complaint was thereafter
lodged before the Magistrate who made the order on
the 20th Jannary 1926. The petitioner thereupon
moved the High Conrt and obtained the present rule.

Babu Birbhusun Dutt (with Babu Sekhar Kumar
Bose), for the petitioner. The sheds were completed
before 1st April 1924, and section 363 of the new Act
does not apply : see section 3(:#46). The liability under
section 449 of the old Act cannot be enforced now.

The Advocate-General (Mr. B. L. Mitter), for the
Corporation. The liability of the petitioner, as
regards the demolition of the sheds, is preserved by
section 8 of the Bengal General Clanses Aect (I of
1899) (B.C.) The procedure of the new Act applies to
the existing liability notwithstanding the fact that
the General Committee under the old Act bas
ceased.
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RAXRIN J. In thiz case application is made to this
Court in connection with anorder made by the Muni-
cipal Magistrate of Calcutta authorizing the Corpm&
tion to demolish two unauthorized corrugated-iron
sheds at No. 54, Corporation Street, at the expense of
the owner, namely, the present pstitioner, under sec-
tion 363 of the Calcutta Municipal Act of 1923. It is
contended on behalf of the applicant in revision that
that order should be set aside. The facts out of which
the case arises are admitted. The two corrugated-iron,
sheds in question are said by the petitioner to havé
been completed in 1922, and it is said, on behalf of fhe
opposite party, that for the present purpose it will be
sufficient to say that they were completed before the
new Act eame into force on the lst of April 1924, It
appears that, before this new Act came into operation,
a notice was served on the petitioner to appear befo;e
the Roadsand Buildings Sub-Commitiee of the General
Committee of the Corporation to show cause, under
section 449 of the old Municipal Act, that is to say,
Act 1T} (B.C.) of 1899. After the new Act came into
force, the petitioner was summoned on several
occasions to appear before the Commitiee of the new
Corporation, dealing with such matters, to show cauge
why steps should not be taken against him under sec-
tion 363 of the new Act. The petitioner does not -
appear to have made any appearance before the Com-
mittee, and ultimately that Committee resolved, on the
10th July 1924, to apply to the Magistrate for an order
under section 363 of the new Act, and that rvesolution
was afterwards confirmed by the Corporation itself.
Accordingly. the Magistrate having enquired into the
matter has made the order complained of against the
petitioner. The question now arises whether the
Magistrate had any jurisdiction to do so, and whether
the proceedings were competent proceedings. It is
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guite clear that, whereas originally in March 1924
“jroceedings were started under the old Act which was
then in force. those proceedings, on the coming into
force of the new Act, were dropped. and proceedings
were started and continned uander section 363 of the
new Act. Now, the contention on behaif of the peti-
tioner ig this that in the 48ch sub-clanse ol section H
ol the Caleutta Municipal Act of 1923, there is u defini-
, tion of the phrase “new bnilding, " and this definition
says it “ means and includes any building erected from
* the ground upwards after the commencement of this
Act™: in other woris, it is said, the test whether a
building is new or not within the meaning of the Act
has reference to the date of commencement of the Acts
Section 363 (1) says “ L the Corporaution are satistied ”
that * the erection of any new building has been com-
- menced withont obtaining the written permission
*of the Corporation, oris being carried on, or has been
“ gompleted otherwise than in accordance with the
“particnlars on which such permission was based ”
then the Corporation may, after giving such notice to
the owner of it, apply to a Magistrate for an order
that the building be demolished by the owner or by
the Corporation at the expense of the owner. Now,
what is said is that the building in the present case,
which was completed prior to the commencement of
this new Ack, is not within the scope of section 363 at
all because it is not a new building within the mean-
ing of the definition; and, as to that, the learned
Advocate-General has not attempted to contend the
coptrary. He has not contended that this building is a
new building within the definition given in section 3,
He says, however, that, notwithstanding that fact,
section 8 ol the Bengul General Clauses Act (B.C. I of
803, shows that the liability as regards the demolition
‘s preserved, notwithstanding the new Act because
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under the previous Act, namely, Act I1T of 1899, the

liability was established by section 449. That Hability

continued according to the argunment of the opposite
party, but the procedure for enforcing the liability bas
to be distinguished from the liability itself. The
contention is that what has happenedin this case is that

the Magistrate has made an order enforeing the liability

which existed under section 449 of the old Act, but in
doing that he has applied the procedure of the new
Act, being the procedurs laid down in section 363.
The question is whether that contention is sustainable
or not. In my opinion it is not sustainable. Section
149 of the Calcutta Municipal Act of 1899 says that
#if the General Committee ave satisfied that the erec-
“tion of any building has been commenced without
“obtaining the permission of the Chairman, or in
“contravention of any order passed by the Genera}
“Committee, the General Committee may apply to a
“ Magistrate and such Magistrate may make anorder of
“ demolition.” In the present case, the General Com-

mittee had come to an end, and did not exist at any

material time. The General Committee never applied

lts niind, in fact; to the question of this building, and

it did never make any application to the Magistrate.
What happened was that the Corporation, acting in
the first instance by a sub-committee of seven of the
new Corporation, took stepsand made the application to.
the Mugistxate ; and, in my opinion, it is quite impos-
sible to say that, in a case such as this, section 449 of
the old Act goes on with the procedure under section

363 of the new Act made applicable to it. In my

judgment, the consequences which may follow as
regards the case of a building erected prior to the new
Act bave nothing to do with the duty of this Court in

construing the statute. I can appreciate the incons
venience that would result from the construction of
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the statute as T have stated; but that does mnot

aathorize this Court to permit orders being made by
Magistrates where thers is no gurisdiction to do so.
The matter must be set right by the Legislatare. In
my judgment, it is quite impossible to earry out the
provisions of section 449 of the old Act by means of
the procedure setforth in section 363 of the new Act.
For these reasons it appears to me that this rule
should be made absolute.

I would just add that the case to which we have
been referred. namely, the case of Ram opal Goenka
v. Corporation of Caleatta {1) does not appear to have
raiged the exact question that enlls for determination
in this case, though there is some discussion therein
with reference to section H9 of the old Act. -

Duvan J. Lagree.
B, H, M,

(1) (1925) L. L. Ra 52 Cale. 462
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