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Comimisation— Disposal of ajipeal from contkiion mlhoitt mike io the 
complainant awarded compensation out o f fine or to the Crown—
Criminal Frocednre Code (Act V o f lS[iS% ss. 422 and 34S.

An A p p e lla te  C ourt shoiikl in  the e x t r d s e  o f a prop er d isc re tio n , g iv e  

n o t ice  o f  tlie  h ea rin g  o f  the appeal fr o m  a c o n v ic t io n  to  the co irip la in an t 

w h en  at) order o f  com p e n sa tio n  has been m ade in h is  fa v o u r  u n d er  sect ion  

5 4 5  o f  the C rim in al P rocedu re C od e .

Hari Dass Sanyal v . Saritulla (1 )  a p p roved . Emperor v . Palani' 
ap2)melan (2j, Amhakkagari Nagi Reddy v. Basappa of Medmakulapalli 
( 3 ) ,  and Venkatrama Aiyar v . Krishna Aiyar ( 4 )  re fe rred  to.

The ‘accused Siikcleo, and two others, were tried by 
S. C. Gupta, a Sub-Depiitj Magistrate of Alipore, and 
convicted and sentenced, on 3rd August 1925, under 
section 323 of the Penui Code for an assault on the 
complainant. The latter was awarded Rs. 50 as com
pensation under section 545 of the Criminal Procedure 
Code. The accused appealed against the conyictioa 
and sentence, and on the 19th November 1925, the 
Additional District Magistrate called for the record? 
but issued no notices either to the Public Prosecutor 
or the conipUiinant. The appeal was ex parte on 
the 12th December 1925, and the accused were

® C rim inal R evision  N o. 2 2 4  o f  1926 , a g a in st  the order o f  H . 0 .

C hatterjee , Addifciotial D is tr ic t  M agistrate  o f  th e  24-P argaiiafi, d a ted  Dec*

1 2 , 1 9 2 6 .

(1 )  (1 8 8 8 )  I. L, R. 15 Clab. 608. (3 )  (1 9 0 9 )  I .  L . R. 38 M u d. 8 9 ,

(2)  ( I 9 f l5 )  I. L. B, 29 Mad, 1 87 . ( 4 )  (1 9 1 5 )  I. L. R. 38 M ad. 1 0 9 1 .
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1926 acquitted. The complainant thereupon moved the 
High Conrfc and obtained the present Rule.

Babu Anil Chandra Roy Giioiuclhury for the 
petitioner.

ThoLigh section 422 of the Oode does not refer to 
notice to the complainant, it should issue to him, 
when compensation has been given him, on the prin
ciple that no adverse and prejudicial order should be 
made against a party without hearing him ; see JIari 
Dass Sani/al v. Saritulla (1). There is the aualogou^ 
case of Emperor v. Palaniappavelan (2) and Venka'l>- 
rama Aiyar v. Krishna Aiyar (3). The omission 
of the notice is not an illegality, but it is imx^roper,

Mr. San tosh Kumar Bose (with him Bahu Arun 
Kumar hoy), for the opposite party. Section *122 
does uot require notice to the complainant; there was 
no illegality in the order of the Appellate Court; 
Ambakkayo ri Nagi Reddy v. Basappa of Medima- 
kulapalli (4). The accused was acquitted and there 
should be no re-hearing of the appeal.

SUHBAWAEDY J. , There were three persons 
accused in this case who were convicted by the Sub- 
Dej)nty J\Iagistrate of AUpore under section 323 of the 
Indian Penal Code, and the first accused was sen
tenced to a fine of Rs. 30, and the two other accused 
were sentenced to a fine of Rs. 25 each. It was 
further ordered that out of the fine, if realised, Rs. 50 
should be paid to the complainant as costs and com
pensation under section 545 of the Criminal Procedure 
Code. The accused appealed to the Additional Dis
trict Magistrate who, without issuing notice upon the

r
complainant or upon the Public Prosecutor, heard the 
appeal ex parte and set aside the conviction and

(1) (1888) I. L. R. 15 Calc. 608. (3) (1915) 1. L. R. 38 Mad. 1091.
(2) (1905) I. L. R. 29 Mad. 187. (4) (1909) I. L. R. 33 Mad. B9.
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acquitted the accased. The present Rale was 
obtained from this Court on the ground that the order 
of acquittal passed by the Ooiift below should be set 
aside on the ground that the Additional District 
Magistrate acted illegally and without jurisdiction in 
not issuing a notice on the complainant.

Under section i22 of the Criminal Procedure Code, 
the Appellate Court shall cause notice to be given to 
the a p p e l l a n t  a n d  to the Crown of the time when the 
appeal will be heard, and under section 423 the 
Appellate Court shall, after hearing the appellant and 
the Public Prosecutor, if he appears, pass further 
orders in the appeal. There is no provision, there
fore, in law that a notice must issue upon the com
plainant when an appeal is filed in a criminal case. 
It cannot, therefore, be said that the Additional Dis
trict Magistrate acted illegally or without jurisdiction 
in not issuing notice upon the complainant. But it is 
argued that, as a matter of sound judicial discretion, 
notice ought to be given to the complainant in a ease 
where compensation has been awarded to him by the 
trial Court. There is a great deal of force in this 
contention. There is no decided case on this point, 
but there are cases under the analogous provisions 
contained in section 250 of the Criminal Procedure 
Code. the cases of Emperor v. Palaniappavelcin 
(1), Amhakkagari Nagi Reddy v. Basappa of Medima- 
kulapaUi (2) and Venkatrama Aiyar v. Krishna 
Aiyar (S). There Is no provision in law either for a 
notice on the accused of an appeal by the complainant 
against an order under section 250 of the Criminal 
Procedure Code, but the Courts have held, in exercise 
of their judicial discretion, that the accused should be 
heard in such a case. The question as to the propriety

(1) (1905) I. L. R. 29 Mad, 187. (2) (1909) I. L. R 3B Mad. 89.
(3) (1916) I. L.B. 38 Mad. 1091.
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of issuing a notice on a part}?’ wiio is affected by an 
order of the Court was raised before the present Act 
came into force, with reference to a case where further" 
enquiry was ordered by the Revisional Court. There 
was nothing in the old Code to make it incumbent 
upon the Court to issue a notice on the accused before 
passing an order under section 437 of the old Code for 
further inquiiy. But, as a matter of practice, notice 
used to be issued in cases where the accused was dis
charged after hearing. The matter was considered by 
a Full Bench of this Court in the case of Jdari Dass ' 
Sanyal v. Santulla (1) where Prinsep J., one of the 
Judges constituting the Full Bench, observed as 
follows : “ It is no doubt an ordinary rule of our 
“ Courts that no order shall be passed to a man’s 
“ prejudice without due notice to him, and as a phn- 
“ ciple the necessity is obvious. Still I find myself 
“ unable to say that, as the law stands, the fact that a 
“ man has not been served with a notice necessaiily 
‘ affects the legality of an order under section 487. 
“ Section 440 makes it optional with any Court when 
“ exercising its power of revision to hear any party 
“ either personaliy or by pleader, and this again seems 
“ to favour the view that the Legislature did not 
“ intend that a notice should be indispensable. At 
“ the same time, I am of opinion that no Court would 
“ be exercising a proper discretion in such a matter if, 
“ before proceeding under section 437 to order a 
“ further inquiry in a case in which the accused 
“ person may have been discharged, it did not first 
“ give him an opportunity, by service of notice, to 
“ show cause against such an order being rnade.” 
This principle has been recognised by the Legislature 
in amending section 437, which is section 436 of the 
new Code, by adding to it a proviso to the effect that 

(1 ) (1 8 8 8 )L  L. R. 15 Calc. 608, 624, 625.



YOL. LTIL] CALCUTTA SEEIES. m

no Court shall make any direction under tliis section 
for inquiry into the case of any person who has been 
discharged, unless sucb person has had aii opportunity 
of showing cau.«e why sucli direction should not be 
made. Though there is no express provision of law 
in case of an order under section 250 or 545 of 
the Criminal Procedure Code, with regard to notice 
upon the opposite party, one of the fundamental prin
ciples of law is that no order shouki be passed to tlie 
detriment or prejudice c>f a party without giving iiim 
an opportunity of being heard in defence. Acting on 
this principle^ I think that it would have been an 
exercise of proper discretion by the lower iVppellate 
Court to give notice to the complainant of the hear
ing of the appeal. In the present case the furtlier 
fact is that no notice was given to the Crown as pro
vided by section of the Criminal Procedure Code. 
It is the settled practice of this Court, in a case where 
compensation has been awarded to the complainant, 
in issuing a Rule to direct service of notice upon the 
complainant as well. In this view 1 think that the 
order of acquittal passed by the Additional District 
Magistrate should be set aside, and the appeal 
re-heard after opportuniiy Is given to the complainant 
to be present at the hearing.

The Eule is made absolute in the above terms* 
The appeal will be heard by the District Magistrate 
himself or by another officer to be nominated by 
him.
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Duyal J. I agree. It is clear that no notice to 
the officer appointed by the Local Government was 
given as required by section 422 of the .Criminal Pro
cedure Code. This alone is good reason for ordering 

fthe appeal to be reheard. As to whether the com- 
|)lainant should have got notice, the Code Is silent on
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tlie point: but so far as the custom of this Court as. 
also of tke Subordinate Co arts is concerned, it 
established that such notice should be ^iven to the 
complainant in a case in which compensation has 
been given to the complainant.

E .  H . M .
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Before Eanlcin and Duval JJ.

SATISH CHANDRA BOSE
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CORPORATION OF CALCUTTA.*

Building—Demolition— Order o f  demolition hy the Corporation at the 
expense o f  the owner— Building completed before 1st April 192'4—  

Continuation o f  liahility under the repealed A ct— Application o f  the 
procedure o f  the nm  A ct— Calcutta Mu?iicipal A et{B eng. I l l  o f  2899} 
s. 4 4 9 - -Bengal General Clauses Act {Beng I  o f  1899) s. 8— Calcutta 
Municipal Act {Beng. f l l  o f  1923) us. 3, (46) and 363.

S ection  363  o f  the new C a lcu tta  M u nicipa l A c t  doed  uot appJy to  an 

un au th orized  bu ild in g  com p le ted  b e fo re  th e  1st A pril 1 9 2 4 , and the 

M u n icip a l M agistrate has no ju r isd ic t io n , in  Buoh a case , t o  d irect its  

deraoU tiou under the section  b y  tlie C orp ora tion  at the coa t  o f  the ow n e r .

A  liab ility  created  under se ct io n  4 49  o f  th e  p rev iou s  A c t  ca n n o t be 

e n forced  b y  m eans o f  the p roced u re  set fo r th  in se c t io n  363  o f  the new  

A c t .

Mam Qopal Goenlaa v. Corporation o f  Calcutta ( 1 )  referred  to .

The petitioner was the owner of the premises 
No. 54, Corporation Street. Two corrugated-iron sheds 
were alleged by the prosecution to have been erected

’ C rim inal R av isiou  is'o, 290 o f  1926 , a ga in st  tiie order o f  A bu  Nasar 

M uham m ad AH, M unicipal M agistrate, C alcu tta , dated  Jan . 2 0 , 1 9 2 6 .

(1 )  (192.5) [ L . K. 52  Gale. 962 .


