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be that the snit is not barred by the one year’s rule of 1928
limitation laid down in section 24 of Regulation IT of SE;;Z—E‘;-WY
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‘ May 18,
GOLAM MAHIUDDIN FARQUL*
Reference to Full Bench~—Full Bench reference in second appetl—Disposa:
power v“—Practice—Reference abortive— Remand o Division Bench.

When the reference is in a Second Appeal and the question, which has
been referred to the Full Bench, is decided by the Full Bench, then the
Full Bench disposes of the Second Appeal. But it appears to be the
practice that when the Fall Bench considers that the point, whioh has been
referred, does not arise, the matter is raferred to the Division Beuch for
disposal,

REFERENCE to Fall Benel mads in Second Appeals
preferred by Haridas Mazumdar and others, defendants.

# Fall Bench Reference No. 3 of 1925 iu Appeals from Appellate
Decrees Nos. 1174, 1185, ete, of 1923, against the decrees of J. Bartley.
Bpecial Judge of Tippera, dated Aug. 17, 1922, affirming the decrees of
Mahomed Ali Azam, Assistant Settlement Oificer of Tippera, dated Sep 25
1920,
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The fucts of the cases out of which these appeals
arise appear from the refeiring judgment of Suhra-
wardy and Mukerji JJ., the relevant portions of
which are as follows :—

“ These appeals arise out of applicatiors made by the landlords for
“settlement of fair and equitable rents under the provisions of section 105
“of the Bengal Temancy Act. The claim is based on additional rent for
“ excees area ¢nd enhancement for the rise in prices of staple food crops.
*The appeals may be convéniently classed iuto three groups. . . .
“The plaintiff’s application having been granted in both the Courts
“ below, the defendants have preferred these appsals. '

“In the first group of appeals two points have been urged on behalf
“of the appellants. Firgt, the learned Special Judee has erronecusly
“ presumed that the areas of the holdings had bLeen entered in the docu-
* ments after measurement ; and secend, that the standard of measurement,
" if any measurement was made at the inception of the tenmancies, bhas
* not been proved.

“ These appeals therefore fail and must be dismissed with costs.

*In the second group of appeals the same questions arize ag in the first
“and io addition thereto another ground is urged to the effect that the
" learned Judge has ecroneously refused to give the defendants the benefit
“of the presumiption which arises under section 50, sub-section (2) of the
* Act.

“For the foreguing reasons the appellant’s additional contention in
“this group of appeals, in our opinion, succeeds and the decision of
“ the Special Judge should be set axide and the appeals remitted to his
“Court so that they may be reheard with reference to the above

“** question and disposed of, having regard to the remarks made above.

“ Costs ¢f those appeals should abide the result,

*The grounds urged in the third group of appeals are three in number
“The first two grounds are the same as in the first group, and for the
“reasons which have been given when dealing with that group we are
“amnble to entertain them ae well-founded. There remains a third ground
“which hes been urged in these appeale. That ground is to the effect
“ that the plaintiff is not a 16 annas landlord butonly a co-sharer landlord
o far as these cases are corcerned, and therefore the applications are not
Ymaintainable. There is a strong budy of authorities in which it bas heen
“held that by reason of the provisions of section 188 of the Bengal Tenancy
‘* Act, an application under section 105 of the Act is maintainable only at,
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“ the instance of the entive body of landlords [ Krishna Das Law v. Paresh
“ Sardar (1) ; Behwi Lal Mallik v, Priya Nuth Sardar (2)] though a
“ coutrary view has sometimes also been taken [e.g., Dhananjoy Manjhi v.
¥ Upendra Nath ek Sarbadhikary (37], on the ground that a suit to
** asgess rent is congistent with and arises out of the general law aud the tand
“revenue system of the country and therefore sestion 138 of the Benpal
“Tenaney Act is no bar to such a suit by a co-sharer landlord. In the
“ease of Kali Charan Singha v. Makammd femail Chouwlliery (4), it was
“ held that if the application for settlument of rent was filed by all the joine
“landlords, the withdrawal of ouz of themn does uot render the proceadings
“invalid so as to defeat the application of the othar joist landlords. Iuthe
“ present care however, it seems L0 be undispufed that the plaiutiff nas
“been eoli:eting his share of the rents separately and that this has been
% oroing on for a snlficiear length of time to justify the inference that there
g the relationship of lanidlord and tenaut as batwezn the parties in vespect
“ of a separate tenancy and as the word ‘ holding * does not oocur in section
“ 105, but the word “land’ is used, there is appareutly no bar to the
* mpaintainability of the suit on that ground. [ the case of Stferuddi v.
“ A K Faxd Hug (3). D, Cusrrenit J, held that when a or-sharer landlord
“has obtained a ssparat: kabuliat in raspuet of his undivided share, be
“alane is entitled to make an application auder section 105, Th excention
* of a kabulist, hoawever, is not aun sssential requisite for the creation of the
“yrelationship and soch relativnship may also be inferred frowm separate
» gollection for a number of years or from other ciren nstances.  T.ere is
* « clear conflict of fwdicial opinivn onthe quastion as t5 whet'er a co-sharer
“ tandlord, who collects hiz shore of the reat seni~aiely from the other co-
“gharers, is a joint lawsilord within the mewing of section 138 of the Bengal
“ repancy Act. In several cases it has been held that, where the tenant has
% gereed to sllow one of several co-sharer landlords to deal with him as his
- own tenant without referezce to the rights of the other co-sharer landiords,
“¢he effect is to create a separate tenancy unlir sngh fractivual e -shaver,
“and the provisions of section 188 are inapplicable [ Punchanan Baeerji v.
¢ Baj Kumai Guha (8), Govind Candra Pal v. Hamidulla Biuian (T)].
“ A conirary view Las been taken in the cases of Gopal Chuader Dasv.
* Omesh Narain Chowdhury (8), Hari Charan Bose v. Runjit Singh (9 and
* Buidya Nath De8 wkar v. 1tin(10). In a number of other cases decided by

(1) (1909) 10 C. L. J. 458. (6) (1892) L L,K. 19 Cale. 610
{2) (1914) 21 C. L. J. 305 (7) (1908) 7 C. W. N. 70,

(3) (19:8) 22 C. W. N. 385 (8) (1890) 1. L. R 17 Cale. 395.
(4) (1924) I L. B. 52 Cale. 139, (9) (1895) L. L. R. 25 Cale. 917
(6) (1914) 21 C. L. J. 532, (foot-note),

(10) (1897) L L. R. 25 Cale. 917.
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¢ this Court it has been laid down that the caneellation or determination of
“ the original tenaney is not to be presumed from1he mere fact of separate
“ payment of rent to one or more of the co-sharers. . The authorities bearing
“upon tlioge questicns are numerous and conflicting. We are of opinion
“that this conflict should beset at rest and it should be authoritatively
“laid dowp~—

*(i) as to whether a co-ghaver. collecting his own share of the rent
" separately from the other co-sharer or co-sharers, is a joint landlord withir
% the meaning of section 188 of the Bengal Tenarcy Act

“(i1) and whether such a co-sharer is entitled to make an application
“nuder section 105 of the Act.

“We sccordingly refer these cases to the Full Rench under the provi-
‘““sions of Rule I, Chapter VII of the High Court Rules. As the question
Y arises in Second Appeals, the whole cases are referred to the Full Bench
“ with an expression of our opinion on the other two points raised in them
“ ay stated above.”

My Atul Chandra Guota (Advocate) and Babu
Bhagirath Chandra Das, vakii, for the appellant.

This group of eight appeals arise out of proceed="
ihgs under section 180 of the Bengal Tenancy Act by
the respondent landlord for settlement of fair rent or
enhancement of rent for excess area and for rise in
prices of staple food crops. The Division Bench
divided these appeals into three groups and have
referred the third group to the Full Bench.

The  dssistant Government Fleader (Babt
Surendra Nath Guha), for the respondent. I have a
preliminary objection that the question ‘referred to
the Full Bench does not arise as the application for
settlement of fair and equitable rents was not made
in these cases, for when this application was made the
entire interest was in the applicant. Reads judgment
of Assigstant Settlement Officer. There is a mistake
in the printed paper-book—*“plaintiffs” should be
“plaintiff”. Reads judgment of lower Appellate
Court, i.e., the Special Judge, at page 13: “1 have
observed that plaintiff is now the 16 annas proprietor.”
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These proceedings were started in 1919, My, Narruddin
Ahmed, the then Assistant Government Pleader,
argoed for the respondent before the referring Bench
(Suhrawardy and Mukerji JJ.) and Dr. 8. C.
Basak argued for the appellant there. Unfortunately
neither is present here before the Full Bench.

[SueRAWARDY J. I don’t remember exactly now
what bhappened then, but a lot of cases were cited
before me.]

[SaxDERSON C. J. Turn to page 2 of reference and
to the fourth ground of appeal at page 19.]

I don’t see how the gnestion can arise,

[SaxpERSON C. J. We will hear the other side as
to this objection.]

My, Atul Chandra Gupta for appellaut in reply
to preliminary objection. These questions have to
‘be decided in the case of every application unde
section 180, Bengal Tenancy Act. Nothing was said
by Babu Surendra Nath Guhba to the referring Bench
though he was present when judgment was delivered.

[SuARAWARDY J. We might in that casc have sent
back these appeals.]

[Babu Surendra Nath Guha.—Mr. Farqui has
since written to me to say he does not know how this
point can be raised before the High Court.]

[SaxpERSON C. J, I am in the same position as
he is.] .

[SUHRAWARDY J At page 13 there isa statement
abount co-sharers.]

T am constrained to say there is no finding.

[SaxpER8ON C. J. Is not the statement of the
Special Judge as clear as possible and we can’t go
behind that.]

I agree. But the other question has not been
decided bv the referring Bench.
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[SAnDERSON C. J. The whole case is referred to
Full Bench in Second Appeals.)

But when the Full Bench holds the reference does
not arise, the practice is to send the case back to the
referring Bench for decision ou those points, Only
when the IFuall Bench decide the reference, then they
decide the whole Second Appeal also.

SanpERSON C. J. This is a Reference by two of
my learned brothers in certain Second Appeals.

Theappeals were divided by the learned Judges into
three groups, and it was the third group ot appeals,~
to which the questions, which were referred, related.

The questions were as follows: (i) Whether a
co-sharer .collecting his own sharves of, the rent
separately from the other co-sharer or co-sharers is a
joint landlord within the meaning of section 1%8 of
the Bengal Tenaney Act, and (ii) whether sueli™a

co-sharer is entitled to make an application under

section 105 of the Act.

The proceedings were initiated by the landlord
ander section 105 of Bengal Tenancy Act and it
appears from the judgment of the Assistant Settle-
ment Officer that it was au admitted fact that the
shaves of the entire taluk passed into the hands of the
plaintiff’'s predecessor gradually by sale

The judgment of fthe learned Special Judge of
Tippera with regzu‘d to this point was as follows :—
“The plaintiff is 16 annas proprietor of a patni taluk
“in which the tenancies arve situated and- cluimed
“enbancement of rent under section 30 (&) and addi-
“tional rent under section 527 In another part of his
judgment the learned Judge said as follows:—*1
“have observed that the plaintiff is now 16 annas
“ proprietor but he has been so only since 1312 B. 8.7
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The learned Vakil, who appearved f{or the respond-
ent, drew our attention to these passages in the tweo
judgments and argued that the point involved in the
two questions, which had been referred to the Full
Bench, did not arise.

In my judgment, as far as the prasent proceedings
are concerned, this Court is bound by the above-
mentioned findings as to the position ot the respund-
ent and it must therefore be taken that the respond-
ent was not a co-sharer but that he was the owner of
the patui taluk to the extent of 16 annas.

It appears that there must bave been some mis-
understanding, when the matter was before my
learned brothers, constituting the Division Beneh, for
I am of opinion that the guestions which have been
referred do not arise.

‘When the reference is in a Second Appeal and the
question, which has been referred to the Full Bench,
is decided by the Full Bench, then the Fall Bench
disposes of the Secoud Appeal. But it appears to be
the practice that when the Full Bench considers that
the point which has been referred does not arise, the
matter is referred to the Division Bench for disposal.

For these reasons, in my judgment, these appeals
must be remanded to the Division Bench for disposal.

CEATTERIEA J. 1 agree.
RANKIN J. Tagree.
SuBRAWARDY J. I agree.

Paxton J. Iagree.

Appeals remanded.
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