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iy^vipanep Holding, non transfesaUe—Purchaser of whole—Re.presenlttire of
judgineitt-deblor— Civil Procedure Code (A ct 1" o f  1908)^ s. 47, 0 . X X I .

V. 100.

The purchaser of tlie whole of an ueciipaiicy holding ti:>t transferable 
ity castoni is not a represeritutivfi of the Judgmerit-debtor ; he is thorefore 
entitled to niaintaiu proceedings niidev O’der XXI, rule 100, of the Code of 
Civil Procedure.

Panohratan Koeri v. Ram Sahay Singh (1) not followed.
A reference to the origiaa! record of Dajfamayi's case (2) shows that 

the decision of the Full Bench in that case referred not to the transfer of 
the whole of an occapancy holding (as erroneously reported in I. L. K.
4'i Calc. 172 and followed in Panchmtan Koeri's case), (1) but u'erely to a 
part : and one inunt read the first answer to the qnestiou propounded to the 
Full Bench as an answer to a reference with reĵ ard to the transfer t)f a 
porthm tmly of a holding and not to Die trannfer of a wbnlo.

Where the applicants under 0. XXI, r K'O bad been in possession for
so«ne 10 or 1*2 years by virtue of tiieir purchase of a nou-trapsfenible 
oceupuucy iiolding, and but for the laches of the court clerk with regard 

tbe injunction granted in their suit against the landlord (who was 
executing his ex rent decree against applicants’ vendor) their po;sses- 
.«ion would have remained unimpeached until their suit was decided.

Held^ tlint the High Court ought in that case to exercise tlieir 
jurisdiction under section Ilf) even if tbe result should be that the 
applicant’s suit might be discontinued and the question raised by them 
never decided. But it was opt'o to the landlord in that event to commence 
a suit to have the matter determined.

'■‘ Civil Rule No. 335 of I9‘2c5, against tbe order of M. P. SiuUa, 
of Howrah, dated Murcb 11, 19:i6,

,,1) (1918) a Pat. L. J. 57P.
(2) (1914) I. L. R. 42 Cak;. 17'i ; 13 tJ. W. 5. 971, 974,
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Civil Rule obtained under sec. 115, C. P. 0., b jf  
Puma Chandra Knndu and another, apiilicants.

The facts of the case out of whicli [this Rule arisi 
are as fo llow s:—

By a kobala, dated 6fch May 1918, the applicants 
purchased for the sum of Rs. 3,000 from one Jotindra 
Nath Das four high as ten cot tabs of land situated 
within, the Bally Municipality, which he held in 
mourasi molcarari right under the landlad^^^ 
Sreemutty Lnkshiinoni and Susila Bala D eb i: since 
the said purchase the applicants were in actual and 
uninterrupted possession of the said land and had 
built thereon a corrugated tin house with a pacca, 
plinth, gate, etc., and had been paying rent therefor to 
the said landladies and rates and taxes to the Munici
pality, and since tke said purchase the applica^/.. 
names bad been registered in tlie assessment register 
of the Bally Municipality. On the 23rd April 1918 the 
applicants received a letter from the then landlady’s 
Solicitor calling upon the applicants to give up 
possession of the aforesaid property, but they refused 
to do so stating they had been in undisturbed posses
sion of this garden .house and not the landlady, as 
stated in her Solicitor’s letter. Since then she took no ; 
steps and the applicants were left in undlsturbeif 
possession of the property. However, on the 12'tli, 
September 1925 the applicants came to learn that the 
landlady had obtained an e.z parte decree against the 
aforesaid Jotindra Nath Das in execution whereof the 
aforesaid property of the applicants had been sold and 
purchased by the landlady.

Thereupon the applicants instituted a suit in 
Lst Court of the Munsif of Howrah on the ] 
September 1925 i^raying for a declaration that 
landlady had no right or title to the aforesaid lanj
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well as for a declaration that the decree obtained by 
the said landlady in her suit together with the sale 
held ill execution thereof were collusive, fraudulent 
and inoperative against the applicants, and also pra3 ’- 
ing that the said sale might be set aside.

On the 15th September 1925 the applicants made 
an applicatioji iu the first Ooni‘t of the Miinsif of, 
Howrah praying for un injunction against the land
lady restraining her from takin̂ i»‘ possession of the 
property in pursuance of the aforesaid auction sale, 
whereupon the learned Munsif ordered notices to 
issue on the landlady to show cause why an injunc
tion should not be granted as prayed for, and he 
further directed that the landlady should be restrained 
in the meantime from taking possession in the rent 
execution case and that the cleric concerned was to 
note this. But the landlady all along avoided service 
of this in.}unction order in spite of repeated attempts 
of the applicants to do so, and on the 9th February 
1926 she took symbolical possession of the land in 
suit. In spite of the learned M unsif s order directing 
that the decree-holder should not take jjossession of 
the lands pending decision of the applicants’ title suit 
the landlady’s agent accompanied by a large number 
of men armed with lathies entered the aforesaid 
property* which had been entirely fenced in by the 

.applicants with barbed wire and wire-netting, 
assaulted the applicants’ servant and committed 
various acts of mischief and damage and forcibly 
remained in possession of the land and house which 
contained various articles belonging to the applicants, 
who, on 15th February 1926, made an ai)plication 
under Order XX,I, rule 100, of the Code of Civil 
Procedure, objecting to this dispossession from 
their property in execution of the landlady’s rent 
decree.
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O q  the nth March 1926 the learned MiiiisiE passed 
an order to the effect that the applicants were entitled 
to recover possession of the aforesaid property in 
dispute, but, on an erroneous supposition that it was a 
non-transferable occupancy holding, held that the 
applicants were representatives of the judgment 
debtor, and as such were not entitled, to make the 
application iiiidei' Order X X I, rule 100. On the 19th 
March 1926 the landlady filed a written statement in 
the applicants’ aforesaid title suit pleading therein 
that, as they liad not been in possession of the 
property, the suit was not maintainable in view of 
section 42 of the Specific Relief Act. The applicants 
thereupon moved the Hon’ble High Court under 
section 115 of the Code of Civil Procedure and 
obtained this Rule.

' M r. tr. G. Sen, M r. S. K . Bam, advocates, and 
Bahu A run K um ar Roy, for the petitioners. 
The purchaser of an entire non-transferable occupancy 
holding is not the representative of his vendor until 
his purchase is recognised by the landlord. The 
contrary view taken by tlie Patna High Court in 
■Panchratmi Koeri v. Bam Sahay Singh (I) is based 
upon an erroneous reading of the judgment in the 
Full Bkich case of Layamayi (2) as reported in the 
I. L. R. From the report of that Fall Bench case in„ 
18 C. W . N., at p. 974 it appears that the question 

■ original!3  ̂ referred to the Full Bench was amended 
by the omission of the words “ the whole or The 
answer given by the Full Bench should, therefore, be 
read as meaning that it is the j^urchaser of a portion 
of a non-transferable occupancy holding who is the 
representative of the original raiyat. This follows

(1) (1918) 3 Pat. L. J. 579.
(2) (1914) I. L, R. 42 Calc. 172 ; 18 C. W. N. 971, 974.
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from the g e D e n i i ,  priiieipies l a i d  d o w n  by tlie Fiilf 
Beoeb. The amendoieiit made the Full Beneh to 
the question referred is not noticed hi the official 
report which is cited by the Patna High Court. The 
learned Munsif I'elies oi3on the decision of the Patna 
High Court, and is, tiierefore. wrong in thinking tbat 
my clients a r e  not “ a  person other than the Jndgment- 
debtor ” within tlie meaning of Order X X [, rule 
100, 0. P. G., aitliough the learned Munsi£ holds 
t h a t  my clients were in possession a n d  a r e  entitled fo 
ipossessioii.

Interference under section 115, 0. P. 0., is discre
tionary : but here is a case of serious prejudice and 
my clients want relief from an injury which was 
caused to them as the learned Miinsif himself says- 
“‘ by laches on tiie part of the Court’s officer in not 

issuing the injunction ordered against the opi>osite 
“ jmrty restraining the execution of their decree/" 
My clients were in possession for at least 11 years, 
and the opx3osite party never got any rent from me. 
In my client’s suit they have not asked for possession 
as they were in possession oii the date of their suit, 
so they will now have to change the entire frame of 
their suit. W hy should they be put to all this trouble 
and expense and be kept out of i)Os.sesslon if they 
have made out a clear case of refusal of Jarisdiction 
by the learned Muilsif ? [Their Lordships sent for the 
High Court file of D ayam ayis  Full Bench case (1), 
before delivering judgment, and found'' that the ques
tion referred to the Full Bench was amended as stated 
in the above arguments].

Balm Dw(vrkmiath Gliaknivarli (with him Babic 
Panchanan Ghose and Bab a Durga Das Roy), for 
the opposite party, submitted that this was not a fit 
case for intei'ference under section 115, and cited the 

(1) (1914) I. L. H. 42 Ualc. 172 ; 18 C. W. N. 971, 974.
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1926 anreported decision in Civil Rule No. 540 of 1921
PuiiN,v where although no suit hiad been instituted the High
K̂undû  Court refused to interfere under the provisions of

section 115 because there v^as a further remedy by 
i ûit. In the present case suck a suit was pending and 
if this Court were to interfere now the petitioners 
would drop that suit and the question in d.ispute 
miglit never be d.ecid.ed.

918 INDIAN LAW REPOliTS. [VOL. LIII.

G-reaves J. This Rale was issued calling on the 
opposite party to show cause why a certain order of the 
Munsif of tiie 11th March 192G dismissing an applica
tion on the ground that it was not maintainable under 
the provisions of Order X X I, rule 100, C. P. 0., should 
not be set aside or varied on the ground that the peti
tioners were entitled to maintain the application on 
the facts set out in the Munsif’s order. The facts are 
as fo llow s :—The j)etitioners commenced a title suit 
iuipeacliing a sale in which the landlord decree-holder 
had purchased the land and they asked for confirmation 
of their possession. In that suit the petitioners applied 
for an in j auction restraining delivery of the land to 
the decree-holder. Owing to the laches of the clerks 
ill the Munsif’s office the injunction order was not 
shown to the clerk who issued the writ of possession, 
so the writ of possession was issued and symboJical 
.possession was delivered to the decree-holder in due 
course. The decree-holder took actual possession as 
he had received no notice of the injunction that had 
been passed. Thereupon the petitioners applied to 
the Munsif under the provisions of Order X X I, rule 
100, C. P. 0. asking that they should be restored to 
possession. The Munsif has found that the peti
tioners were in possession of the disputed land and, 
property for many years and that the Judgment- 
debtor against whom, the opposite party had obtained



Grbavk,̂  J,

a rent decree ejc parte liad not been in possession for a 9̂2i5
'(long time. The petitioners had obtained a transfer
o f  the holding from tiie Jodginont-debtor some time
:previously’-. Tiie Miinsif then went on to hold that y.
Nndei* the provisions o£ Order XXC, rule 100, the

^ D e ? i.
petitioners on the facts were entitled to recover 
possession as they had been in possession until the 
decree-holder obtained possession under the order to 
which I have referred. But the Mnnsif farther held 

,_|hat in spite of this there were difficulties in the way 
of the petitioners as the holding according to the 
Munsif was a non-transferable occupancy holding, 
and the Munsif then held that the petitioners are 
representatives of the Juigment-debtor and as such 
are not entitled to make the application under the 
provisions of Order X X I, rale 100, 0. P. C. Now the 
petitioners’ case is that the holding is a mourasi 

-mioka?'an holding. This question we cannot go into 
for the purposes of this Rule, and we must accept the 
Munsif’s finding that the holding is a non-transferable 
occupancy holding for "the purpose of the present 
application. Order X X I, rule 100, provides that where 
any person other than the j adgment-debtor is dis
possessed of immoveable property by the holder of a 
decree for possession of such property, the Court shall 
'iix a day for investigating the matter, and rule 101 
provides that, when the Court is satisfiei that the 
applicant was in possession of the property on his 
own account or on account of some person other than 
the judgment-debtor, it shall direct that the applicant 
be put into possession of the property. If therefore 
the Munsif was right in holding that the petitioners 
obtained title through the Judgment-debtor then 
.^ a r ly  they would not be entitled to maintain the 

^/plication under the provisions of Order XX.I,
Irule 100. But the holding was a non-transferable

VOL. M IL] CALCUTTA SERIES. 919
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occiipaiicy holding, or so we musi take ifc to be for the 
purpose of this rule. The landlord lias never conseiite 
to the transfer nor has he recognised the petitioiigi: 
Consequently the petitioners are trespassers so f 
as he is concerned and obtained no title by virtue 
the transfer to them of the property by the original 
tenant. This be log so it seems to me that they cannot 
be taken to be representatives of the J udgment-debtors 
as they are merely trespassers and obtained no title 
from him. This being so it seems to me that they ar|", 
entitled to maintain the application under the prenvi
sions of Order X X I, rule 100. But the MunsiE relied 
on a case to which we have been referred this 
morniug, PancliTatanKoeri v. Ram Sahay Singh (I). 
The head note is as follows :—“ The purchaser of the 
whole or i^art of an occupancy holding not transfer
able by custom is a representative of the Judginent- 
debtor and entitled to object under section
a sale. He is therefore not entitled to maintain
proceedings under Order X X I, rule 100.” The learned 
Judges in delivering theif judgment referred to 
Dayam oyis case (2) in support of their decision. 
Now reference to Dayamoi/fs case (2) shows that the 
decision in that case referred not to the transfer of the 
whole of an occupancy holding but merely to a part, 
and one must read the first answer to the question.: 
propounded as an answer to a reference with regarcf 
to the transfer of a portion only of a holding and not 
to the transfer of a whole. Accordingly I feel some 
doubt as to the correctness of the decision in Panch- 
ratan Koeri v. Ram Sahay Singh (1), and to the 
constraction put upon DayamoyVs case (2) on which 
the decision was founded. The result therefore is that 
I think the Mnnsif was not entitled to rely on that
■ (1) (1918) 3 Pat. L. J. 579.

(2) (1914) I. L. R. 42 Calc. 172 ; 18 G. W. N. 971, &74.
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as ail authority for refusing to exereiKe Jurisdiction 
wliicli lie liad under the provisions of Order X X I, 
rule 100. Consequently for the reasons which I have 
indicated and on the facts and circumstances which 
I have stated the petitioners are entitled to the Order 
which tliey asi^ed for in the circumstances here stated 
unless we think we ought, not to interfere at the 
present stage having regard to the fact that a suit has 
already been instituted in which the question will be 
decided and having regard to the fact that if there is 
a remedy by suit open, the Courts are loath to inter
fere nuder the provisions oC section U5, G. P. C .; and 
we were referred by the learned Government pleader, 
who appeared to show cause, to the Civil Eule 540 of 
1921 where the facts are very simihir to the facts now 
before ns. Although no suit had there been instituted 
the Court refused to interfere under the i;)rovisions 
of section 115 having regard to the fact that there 
was a remedy by suit. The present case of course is 
a stronger case. Here a suit has been instituted and 
it might be said that accordingly w’e ought not to 
interfere as the questioo, as I have already stated, 
will be ultimately decided in that suit. But we think 
we have got to bear in mind the facts before us, 
namely, that tlie petitioners have been in possession 
for some 10 or 12 years by virtue of the transfer, that, 
but !or the mistake which arose with regard to the 
injunction granted by the Munsif, their possession 
would have remaiued unimpaired until the suit was 
decided. Consequently 1 think that we ought in this 
case to exercise the jurisdiction vested in us under the 
provisions of section 115 and make the rule absolute. 
I am not unmindful of the fact, which was pressed 
upon ns by the learned (xovernment pleader, that the 
result may be that the suit may now be discontinued 
and the question never decided. But after all if that
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1926 result does occur, I mean the discoatinaance of the 
suit, it is open to the landlord himself to coniiiience a 
suit to have the matter determined. 

Under the circamstances which I have indicated we 
make the Fule absolute. 

The matter will go back to the Munsif in order 
Cl REAVES J. t,hat a formal order may be passed. 

The petitioners are entitled to costs of this rule,
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Mukerji j . I agree. 
G. S. Mule absolute.
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Before Cuming and Page JJ.

JIBAN KRISH NA MULLIK
V.

NIRUPAMA G.gPTA.*

Agreemeiit— Patni— Patnidar created darpaini and darpatnidar created 
sepatni, i f  there is mlid agreement between patnidar and sepatnidar to 
sue for rent—.Equitable rule.

A, Sk patnidar created a darpatni in favour of B for Rs. 244 pL-r annum. 
B created a sep itni by an instrument in favour of C for Rs. 344 per 
Annum, out of wliich Rs. 244 was to bo paid to A for the darpatni rent, 
and Rs. 100 was to be paid to B, the darpatnidar. C paid the Rs. 244 to A 
for sotne time, and then fell in a>-rear, A sued 0 for rent ;—

Held  ̂ that mere payment of a sum of money by G to A could not be 
«iade the foundation of a legal oldigafcion on the part of C to pay to A a 
Jike sum in like circumstances in She future. Moreover, fhei*e was no 
•consideration p;tssing to C from A to bind any such agreement.

• ^Appeal from Appellate Decree, ISTo. 457 of 1924, against the decree of 
Maulvi Osman Ali, Subordinate Judge of Nadia, dated Jan. 30, 1924, 
4-eversing the decree of Bania Charan Cliakravarti, Munsif of Meherpur 
<Iat3d March 29, 1923.


