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Review—Review of judgment—Parties restricted to additional evidence 

m-miio?ied at rerieiv— Court granting review to determine i f  case to he 
reheard partially or wholly—In absence of such dh'cction. case to he- ■ 
heard de novo.

Per CuMiKft J. A party is coufiued at the re-bearing so far as addi­
tional pvideuce is concertic-d to those items of evidence which actually form 
the subject matter of the application for review.

Per Page J. A party is nijt necessarily restricted at the rehearing to 
the additional evidence upon which the review was granted.

At the tinie when an applicatioxi for review of a judgment on tlie 
groiiod of the discovery of new and important evidence is Jjefore the 
Court, it is open to the Court under 0. XLVII, r. 8, to deterraine 
whethtT the case shall be reheard in part or in its entirety. In the 
absence of any special direction in that behalf by the Court granting 
the review the whole case is reopened, and the Court is not restricted 
to a reconsideration of the particular point upon wtiich tlie application 
for a review succeeded.

Nasseerooddeen Khan v. Lidur Narain Chowdhry (1) and other cases 
referred to.

Se c o n d  A p p e a l  by Bliainram Ratlii, the plaintiff, 
against fclie defendant No. 1.

Tills api êal arose out of a suit for declaration of 
title and for recovery of possession of certain proper­
ties. Tlio defendant} No. 1 instituted, a suit in the

^Appeal from Appellate Decree No. 356 of 1924 ag-ainst the decree of 
G. N. Hoy, District Judge of the 24-Parg-anas, dated Sep. 28th, 1923, 
confirming the decree oi; Upendra Nath Bisway, Subordinate Judge o£ 
Alipore, dated Sep. 14tli, 1S21.

(1) (1866) 5 W. R. 93.
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Small Cau«e Court against tlie defendants Nos. 2 to 6 
and attached tlie xn’operties biifore Jiidi -̂ment. The 
suit was decreed in favour of the defendant No. 1. 
Theueiipon the defendant No. 1 proceeded to self the 
properties in suit in execution of the decree. The 
plaintiff tendered a claim which was disallowed. He 
then brought a title suit and obtained a decree. The 
defendant No. 1 made an application for review of 
judgment on the ground of tlie discovery of some 
new and important evidence. The application was 
allowed, and the case was reheard and the suit was 
again decreed. The defendant No, 1 appealed to the 
District Court without success. He fclien apxiealed 
to the High Court

Mr. S. G, Maity fwith him Babu A pur b a C ha ran 
Mukerjee), for the appellant, contended that the 
application for review having been granted, the 
Court hearing the case was bound to reopen the 
w"h.ole case and not to restrict the rehearing to 
any imrticular |)oint, as there was no direction to 
that effect by the Court granting the review. That 
the Court below was wrong in not admitting certain 
documents at the retrial on the ground that they 
were not mentioned at the time when the review 
was granted.

Mr. Giinacla Clicircm Sen (with him Babu Kali 
Kinkar Chakravarli), for the respondent, contended 
that when the case was reheard after a review bad 
been granted, the Court was entitled to consider only 
the evidence that was before the Court at the trial 
and the additional evidence upon which the review 
was granted.,

Cuming J. The facts of the case out of which this 
apj)eal arises are these. The defendant No. 1 brought 
a suit in the Small Cause Court against the defendants
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Nos. 2 to 6. He applied for afctaclimeiit before jiulg- 
ment, and the properties now in suit were attached. 
The defendant No. 1 proceeded to sell the properties 
in Bult in execntion of the decree lie obtained in iiis 
suit,

TLie plaintiff ill this suit tendered a claim which 
was disallowed, and hence this suit for declaration of 
title and recovery of possession. The defence seems 
to have been that the sale to the plaintiff was a sham, 
transaction. The Court of first instance decreed the 
plaintiif’s suit in ftiil on the 4tli March 1919. An 
application for review of judgment ŵ as then made. 
The basis of the application was that the plaintiff %vas 
a man of straw, which fact the defendant had tried to 
prove in the trial. He had now discovered some new 
and important evidence which he could not have 
discovered during or before ihe trial.

This application was heard by another Judge, 
Mr. Upendra Nath Biswas, and he allowed the appli­
cation for- review of jadgment on the 9th December
1919.

He then reheard the case, and once more the suit 
was decreed. The defendant No. i appealed to the 
District Court. His main contention in that Court 
seems to have been that the Court on review was 
bound to reopen the whole ease. Farther, that the 
Court hearing the case after review had been granted 
was bound to admit other evidence’ besides that on 
which the review had been granted. The District 
Court rejected the appeal, and the defendant No. 1 has 
api3.ealed to this Court.

The appellant contends that the application for 
review having been granted the’ Court hearing the 
case was bound to reopen the whole case, and not 
only the points on which further evidence had been 
admitted.
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He contends that unless the Court graiirio" the 
review restricts the review to muv particular point, tbe 
Court lieaiiug tije case on review mnst reLiear the whole 
ca^e. Ill tlii3 present case the Judi^e who graiiteti the 
re vie Vi*’ did not restrict the review to any partieiihir 
X^oint.

We have been taken througii a nuini)er of decisions, 
but none of tiiein are antliorities for the proposition 
that the learned advocate woiikl â 5k us to accept.

I will deal very briefly witli some oi; them. Sheikh 
Sadari{ddi)i v. Sheikh Bkramuddin (I). In that 
câ ê it was contended that when an application for 
review had been granted fclie Oonrt at the rehearing ig. 
restricted to the particular groiind on vv̂ liich the 
review' was granted. The learned Judge held that that 
was not so, bat that the Court might either hear the 
case as a whole or rehear special points. This case 
therefore, only an authority for the proposition that 
the Court hearing the case on review may reopen ther 
whole case.

The learned Judge referred to the case of 
Blnigwandeen DooJwy v. Myna Baee (2) and the case 
(A H  irbans Sihye Y. Tiiakoor Piirshad (3), where it 
was held that where a review had been granted on a 
particular ground it was open to the reviewing Court 
to either rehear the whole case or restrict it to any 
particular point as this Court thought fit.

These authorities are obviously against the appel­
lant’s contention. The next case is the case of Gout' 
Siindar Bhotvmik v. Rakhal Raj BhoivmUc (4).

Mookerjee J. remarked that the view cannot be 
supported on principle that whenever an application 
for review is granted the entire case must necessarily
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(1) (19:3) 18 0. W. N. 22.
(2) (18G7) U Moo. I. A. 437.

(3) (1882) I. L. R. 9 f’a!c. 209.
(4) (1916)2} a. W. N. 1105.
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be reopened. The learued Judge then refers to a 
number of cases, and remarks ;—■

“ These cases siiowthat tha Court juay, in its discretion, direct tluit the 
wliole case bt; reopened, if it is necessary, in the iutarests of justice, that 

“ snub a coursse should be adoptod ; but tliey arc not authorities for the 
“  propoaitiou that whenever a review is granted on a partiouLir point, tbe 
“  whole casci must bo reopened.’ '

The case of Gour v. Nil Madhab (1) \Yas also 
referred to, It cannot be said that it in anj  ̂ way 
supijorts the appellant’s contention.

It would be idle to refer to any further authorities. 
All these authorities I have been referred to are 
against the appelhint, and he has not cited a single 
authority in liis favour. In view of these decisions 
the point hardly called for any serious discussion. 
Probably, so far also as the present case is concerned, 
the point is really of academic interest, because look­
ing at the Judgment on review of the learned Judge, 
I am inclined to think that he actually reheard the 
whole case, for he does deal with some other points 
specifically, as for instance whether the kahala was 
executed with the intent to defraud. The evidence 
used in the Court of first instance was made evidence 
in the case, and the learned Judge concludes -by 
saying:—

“ For all these reasons, I fully agree with the judgment of niy learned 
“ predecessor on all points, who has very ably and carefully dealt with all 

the questions raised in this case.”
The next ground argued by the learned advocate 

for the appellant is that tlie Court below erred in not 
admitting certain documents at the retrial, on the 
ground that they were not mentioned at the time 
when the review was granted, and also some that were 
not mentioned in the application for review but were 
filed in Court pending the hearing of the application 
for the review.

(1) (1922) 36 C. L. J. 484.
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It seems to me that the Judge was quite right in refus- 
i iig to allow aii,y new evidence to be adduced, except 
the evidence the discovery of which after the trial 
formed the subject-matter of the application for review* 

The review is granted because this particular 
evidence is new and important, and w’as not within 
his knowledge at the time of trial. Until he estab­
lishes these facts, there is no ground for review, and the 
Court before granting the review must be satisfied on 
these facts. Now' it is the Court granting the review 
wdiich has to be satisfied, and it seems to me that it is 
that Court which has to determine whether any 
particular piece of evidence satisfies the condition of 
Order XLVII, rule L To hold after producing, say, 
one such piece of evidence and a review being granted 
on the strength of it that it is open to the party then 

-to put in a large body of fresh evidence on the point 
w^ould be most dangerous I am of opinion that a 
party is confined at the rehearing, so far as additional 
evidence is concerned, to those pieces of evidence 
which actually formed the subject-matter of the 
application for review.

To hold otherwise is to open wide the door to 
fraud and forgery,

No other points have been argued in the appeal 
There was a faint suggestion regarding section 53 of 
the Transfer of Property Act on the ground that the 
plaintiff had notice apparently of the defendant 
No. I ’s suit. The learned advocate did not attempt to 
argue it, probably for tjie reason that it was a question 
of fact, and there is not tiie slightest indication that 
the point was taken iu the lower Appellate Court. 
The appeal must be dismissed with costs.
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P a g e  J. I agree that the appeal should be dismis­
sed. In this case it is not necessary to consider the
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grounds upon which a Court ouglifc to proceed on an 
application for a review of jadginenfc being preferred 
under Ordei' XLVII, rule 1. For tlie purpose of this 
appeal it must be taken that the order passed by the 
learned Subordinate Judge of xHipore on the 9th 
December 1919, granting a review of the judgment of 
his jjredecessor, was duly made in accordance witli 
law. The question that we have to determine is 
whether the learned Subordinate Jndge, when 
reviewing the jadgraent of the 4tli March 1919, 
ŵ as entitled to reject certain documents that were' 
tendered by the pari;y who had obtained the order 
of review, upon the ground that the documents w-ere 
available to the party tendering them, and could 
have been prodocecl by him at the time wlien the 
decree was passed.

¥o\v, when the Court orders that a judgment be 
reviewed, tlie case is to he re-heard, and “ re-heard 
“ on tho merits” ; nee Order XLVII, rule 8, and 
Jenkins 0. J. in Vadilal v. £'til Qhand (I). But 
whut is meant by a re-heariog “ on the merits ” ? The 
learned advocate for the appellant contends that 
when a review has been granted there must be a 
re-hearing of the whole case de novo, and that the 
parties are entitled to adduce any evidence which 
is rekwant to the issaes raised by the pleadings. 
If this contention is sound the documents in qucption 
ought to have been admitted. On the other hand, 
the respoiident contends that when a case Is re-heard 
after a review has been granted the Court is entitled 
to take into consideration only the evidence that 
was before the Court at the trial, and the additional 
evidence upon which the review 'was granted. If 
that be so, the documents in suit were rightly 
rejected.

(1) (1906) I. L. R. 30 Bosn. 56.



'VOL. LIIL] CALCUTTA SERIES. m

I have examined the Indian cases that are ad reni, 
and such EngliBli decisions on the subject of bills 
of review and actions of review as I have been 
abie to discover, but I can find no direct 
authority upon the question that we are culled upon 
to decide in this ease. The Liw reisiting to the 
review of jiidgoiejits may be collected from the 
foliowiug decisions: N’usseerooddeeu Khan v, Tndur 
Naram Choiudhr}/ f l ) ,  Tekaet Khood Narain Singh 
v. Toolsee lioy (2*, Koleemooddeen M'.uuliil v. 
Heernn M'lindul (3), Sained Ranchhod v. Dtillahh 
Drarka (4), lieasicl Ho^sein v. Hadjee Ahdoollah (5), 
Milem V. Banheer (6 ), Boy Meghraj v. Beejoy Gobiini 
Burred {!), Hiirhans Saliye v. Thakoor Piirshad {'̂ k 
21ohadeva Rayar v. Scippuiii (9). In re Appi  
B-:to (10), VaddalY. Falchand (11), Sheik'i Sadarud'- 

7lia V. Sheikh. Ekraniucldia (12), Gour Sundar 
Bhowmik v. Bakhal E  fj Bhowrnik (V6), (xoar y. N’U- 
nvidhab 14), H isking  v. Terry (15), Blmgivandeen 
Doohey v. M yna Baee (LOj, Cnhajja Ram  v. Neki (17), 
Willan V WUlan (18), Young v. Keighly (19), 
Hungate v. G-ascoyne (20), Thomas v, R  iwlmrfs (21), 
Anderson v. Titmas (:i2), Boswell v. Coaks (23), 
•Charles Bright cf- Or;., Ltd  v. Sellar (M ); see also

1 9 : i 6
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(1) (1SC6) 5 W. R. 93
(2) (1871) 15 W. H. 9.
(H) (1875) 24 W. R. 186.
(4) (1873) 10 Bom. H. 0. R. 360.
(5) (1876) L E 3 I. A. 221.
(6) (l«7o) I. L. R. I Calc. 184,
(7) (1875) I. L. R. 1 Calc. 197.
(S) (1882) I. L R. 9 Oalc 209.
(9) (1878) I. L. R. 1 Mad. 396.

(10) (1886) I. L. R. 10 Mad. 73.
(11) (1905) I. L U 30 Bam f/j.
g 2 )i ;i9 l3 ) 13C. W. N. 22.

(13: (1916) 20 C. W. N. 1165.
(14) (1922) 36 C. L. J. 484.
(15) (1862) 15 Moo. C. 493. 
(15) (1867) 11 Moo. L A. 487.

7) (1922) L. R. 49 I. A. U4.
(18) (1809) 16 V esey  72.
(19) ^809) 16 Ve.sey 3 IS.
(20) (1846) 2 Phillips 25.
(21) (1866) 31 Beav. 50.
(22) (1877) 36 L. T. 711.
(23) (1894) a R. 167.
(21) [ m i ]  : iv. B. 6.
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1926 Civil Procedure Code, Order XIII, rule % The- 
coiiclaBioii at wliicli I have arrived as the result ol 
my investigation is thc»,t at the time v̂ -heu aii 
application for review of a judgment on the ground 
of the discovery of new and important evidence 
is before the Court, it is open to the Court under 
Order XLVIT, rule 8 to determine whether the 
case shall be re-heard in part or in Its entirety. In 
the absence of any special elirections in that behalf 
by the Court granting the review, the whole case 
is re-opened, and tlie Court is not restricted to a" 
reconsideration of the particular point upon which 
the application for a review succeeded.

At the re-hearing of the case the Court ought to 
take into consideration the evidence adduced at the 
trial and the additional evidence, if duly proved, 
upon which the review was granted, and any relevant 
evidence in rebuttal of such additional evidence.. 
The Court is also entitled to admit evidence, even 
if it was available to the party tendering it at the' 
time when the case was first heard, if the Court is 
of opinion that it was relevant to an issue- 
raised at the trial and to be reconsidered at the 
re-hearing, and that the party tendering the 
evidence was prevented by some cause- 
for which such party was not responsible from, 
adducing the evidence at the trial; or if the party 
refrained at the trial from adducing such evidence 
because in the absence of the additional evidence 
upon which the review was granted it was not 
reasonable or necessary that the party should have- 
adduced it at the trial. But the Court at the­
re-hearing ought not. to allow a party to adduce- 
evidence which was available, or with reasonable- 
diligence might have been procured by such party, 
at the time of the trial merely in order to reinforce
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at} tlie re-bearing a case which the party raised or 
ought to have raised at the triaL The reason for 
the restriction is to prevent the fabrication of false 
.evidence, and

“  It is an invariable rule in ali the Courts, and one founded upon the 
“  clearest principles of reason and justice, that if evidence, which either 
“  was in the possessi m of parties at the time of a trial, or by proper
“ diligence might have been obtained, is either not produced, or has

not been procured, and the case is decided adversely to the 
“  aide to w h ich  the e v id e n ce  w a s  a va ilab le , no opportunity for

p ro J u c in g  that evidence ought to bo given b y  the granting of a new 
■“  trial. I f  this w ere permitted it is  obvious tiiat parties might endea- 
“  vour to obtain the determination of their case upon the least amount of 

evidence, reserving the right, if they failed, to have the case retried 
upon additional evidence which was all the time within their power : ”

per Lord Chelmsford in Shedden v. Patrick (1).
Applying the above tests to the documents in

question I think that they were rightly rejected by 
_the learned Jndges in the lower Courts, aud I am of 
opinion that the appeal fails and should be dismissed.

B. M .S . Appeal dismissed,
(I) (1869) L. U. 1 Scotch App. 470, Ub
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