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Before Cuming and Page JJ.

BHAINRAM RATHI
V.
AMBICA CHARAN HAZRA®

Beview— Review of judgment— Parties restricted to additional evidence
mzudioned al reciew—Court granting review to delermine if case to le
reheard partially or wholly—In absence of such divection, case (o be -
heard de novo,

Per Cuaixg J. A party is covfiued at the re-bearing so far as addi-
tional evideuce is concerned to those items of evidence which actnally forny
the subject matter of the application for review.

Per Pagr J. A party is not necessarily restricted at the rehearing to
the additionul evidence upon which the review was granted.

At the time when an application for review of a judgment on the
gronud of the discovery of vew and imnportant evidence isbefore the
Court, it is open to the Court nuder Q. XLVII, r. 8, to determine
whether the case shall be reheard in part or in its entirety. In the
absence of any special divection in that behalf by the Court granting
the review the whole case is reopencd, and the Court is not restricted
to a reconsideration of the particular poiut upon which the application
for a review succeeded. '

Nusseerooddeen Khan v. Indur Narain Chowdhry (1) and other cases
referred to.

SECOND APPRAL by Bhainram Rathi, the plaintiff,
against the defendant No. 1. .

This appeal arose out of a suit for declaration of
title and for recovery of possession of certain proper-
ties. The defendant No. 1 iastitunted a- suit in the

#Appeal from Appellate Deeree No. 356 of 1924 against the deciee of
G. N. Doy, District Judge of the 24-Parganas, Jated Sep. 28th, 1923,
confirming the decree of Upeudra Nath Biswas, Subordinate Judge of
Alipore, dated Sep. 14th, 1521,

(1) (1865) 5 W. R. 93.
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Small Cauze Court against the defendants Nos., 2 to 6
and attached the propervties before judoment. The
suit was decreed in favour of the defendant No. 1.
Thereupon the defendant No. 1 proceeded to sell the
properties in suit in execution of the decree. The
plaintiff tendered a claim which was disallowed. He
then Dbrought a title suit and ohtained a decree. The
defendant No. 1 made an application for review of
judgment on the ground of the discovery of some
new and important evidence. The application was
allowed, and the case was reheard and the suit was
again decreed. The defendant No. 1 appealed to the
District Court without success. He then appealed
to the High Court

Mr.S. C. Maity (with him Bubu dpurba Charan
Mukerjee), for the appellant, contended that the
application for review having been granted, the
Court hearing the case was bound to reopen the
whole case and mnot to restrict the rehearing to
any particnlar point, as there wuas no direction to
that effect by the Court granting the review. That
the Court below was wrong in not admitting cerfain
documents at the retrial on the ground that they
were not mentioned at the time when the review
was granted.

Mr. Gunada Charan Sen (with him Babu Kali
Kinlar Chalravarti), for the respondent. contended
that when the case was reheard after a review bad
been granted, the Court was entitled to consider only
the evidence that was before the Court at the trial
and the additional evidence upon which the review
was granted.

CuMING J. The facts of the case out of which this
appeal arises are these. The defendant No. 1 brought

a suit in the Small Cause Court against the defendants
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Nos. 2 to 6. He applied for attachment before judg-
ment, and the properties now in suit were attached.
The defendant No.1 proceeded to sell the properties
in suit in execution of the decree he obtained in his
suit.

The plaintiff in this suit tendered a claim which
was disallowed, and hence this suit for declaration of
title and recovery of possession. The defence seems
to have been that the sale to the plaintiff was a sham
transaction. The Court of first instance decreed the
plaintiff’s suit in full oun the 4th March 1919, An
application for review of judgment was then made.
The basis of the application was that the plaintiff was
a man of straw, which fact the defendant had tried to
prove in the trial. He had now discovered some new
and important evidence which he could not have
discovered during or before the trial,

Thig application was heard by another Judge,
Mr. Upendra Nath Biswas, and he allowed the appli-
cation for review of judgment on the 9th December
1919.

He then reheard the case, and once more the suit
was decreed. The defendant No. I appealed to the
Distriet Court. His main contention in that Court
seems to have been that the Court on review was
bound to reopen the whoele case. Further, that the
Court hearing the case after review had been granted
wag bound to admit other evidence besides that on
which the review had been granted. The District
Court rejected the appeul, and the defendant No. 1 has
appealed to this Court. ‘

The appellant contends that the application for
review having been granted the Court hearing the
case was bouand to reopen the whole case, and not
only the points on which farther evidence had been
admitted.
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He contends that unless the Court granting the
review restricts the review to any particular point, the
Court hearing the case on review must reheuar the whole
case. In the present case the Judge who grauted the
review did not restrict the review to any particulur
point,

We have been taken througha number of decisions,
but none of them are authorities for the proposition
that the learned advoeite wonld ask us to accept.

T will deal very briefly with some of them. Sheikl
Sadarvddin v. Sheillr Elramuddin (1), In that
case it was contended that when an application for

review had been granted the Court at the rehearing is

restricted to the particular ground on which the
review was granted. Thelearned Judge held that that
was not so, but that the Court might either hear the
case a8 a whole or reheur special points. This case g,
therefore, only an authority for the proposition that
the Court hearing the case on review may reopen the
whole case.

The learned Judge referred to the case of

Bhugwandeen Doobey v. Myna Baee (2) and the case

of H-irbans Sthye v. Thakoor Purshad (3), where it

was held that where a review had been granted on a
particalar ground it was open to the raviewing Court
to either rehear the whole case or restrict it to any
particular point as this Court thought fit.

‘These authorities are obviously against the appel-
lant’'s contention. The next case is the case of Gowur
Sundar Bhowmik v. Rakhal Raj Bho:ewmnile (4).

Mookeriee J. remarked that the view cannot be
supported on principle that whenever an application
for review is granted the entire case must necessarily

(1) (19°3) 18 C. W. N. 22, (3) (1882) L. L. R. 9 Cale. 209,
(2) (1887) 11 Moo, 1. A, 437, (4) (1916) 20 C. W. N, 1185,
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be reopened. The learned Judge then refers to a
number of cases, and remarks :

* These cages show that the Court may, in its discretion, direct that the

“ whole case be reopened, if it is necessary, in the interests of justice, that
“such a course should be adopted ; but they are not authorities for the

¢ proposition that whenever a review is granted on a partizular puint, the
* whole case must be reopened.”

The case of Gour v. Nil Madhadb (1) was also
referred to. It cannot be said that it in any way
supports the appellant’s contention. '

It would be idle to refer to any further authorities.
All these authorities I have been referved to are
against the appellant, and he hus not cited a single
authority in his favour. In view of these decisions
the point hardly called for any serious discussion.
Probably, so far also as the present case is concerned,
the point is really of academic interest, because look-
ing ab the judgment on review of the learned Judge,
Iam inclined to sthink thabt he actually réheard the
whole case, for he does deal with some other points
specifically, as for instance whether the kabala was
executed with the intent to defraud. The evidence
used in the Court of first instance was made evidence
in the case, and the learnea Judge concludes by
saying:—

® For all these reasons, I fully agree with the judgment of my learned

 predecessor on all poiuts, who has very ably and carefully dealt with all
* the guestions raised in this case.”

The next ground argued by the learned advocate
for the appellant is that the Court below erred in not
admitting certain doecuments at the retrial, on the
ground that they were mnot meuntioned at the time
when the review was granted, and also some that were
not mentioned in the application for review but were
filed in Court pending the hearing of the application
for the review.

(1) (1922) 36 C. L. J. 484,
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It seems to me that the Judge was gquite right in refus-
ing to allow any new evidence to be adduced, except
the evidence the discovery of which after the trial
formed the subject-matter of the application for review:

The review is granted because this particular
evidence is new and important, and was not within
his knowledge at the time of trial. Until he estab-
lishes these tacts, there is no ground for review, and the
Court before granting the review must be satisfied on
these facts. Now it is the Court granting the review
which has to be satisfied, and it seems to me that it is
that Court which has to determine whether any
particular piece of evidence satisfies the condition of
Order XLVII, rule 1. To hold after producing, say,
one such plece of evidence and a review being granted
on the strength of it that it is open to the party then
~to put in a large body of fresh evidence on the point
would be most dangerous I am of opinion that a
party is confined at the rehearing. so far as additional
evidence is concerned, to those pieces of evidence
which actnally formed the subject-matter of the
application for review.

To hold otherwise is to open wide the door to
fraud and forgery.

No other points bhave been urgued in the appeal
There was a faint suggestion regarding section 53 of
the Transfer of Property Act on the ground that the
plaintiff had notice apparently of the defendant
No. I's suit. "The learned advocate did not attempt to
argue it, probably for the reason that it was a question

of fact, and there is not the slightest indication that

the point was taken in the lower Appellate Court.
The appeal must be dismissed with costs.

PacgeE J. I agree that the appeal should be dismis-
ged. In this case it is not necessary to consider the
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grounds upon which a Court ought to proceed on an
application for a review of judgment being preferred
under Order XLVIIL, rule 1. For the purpose of this
appeal it must be taken that the order passed by the
learned Subordinate Judge of Alipore on the 9th
December 1919, granting a review of the judgment of
his predecessor, was duly made in accordance with
law. The question that we have to determine is
whether the learned Subordinate Judge, when
reviewing the judgment of the 4th March 1919,
was entitled to reject certain documents that were
tendered by the pavty who had obtained the order
of review, upon the ground that the documents were
available to the party tendering them, and could
have been produced by him at the time when the
decree was passed.

Now, when the Court orders that a judgment be
reviewed, the case is to he re-heurd, and ¢ re-heard
“on the merits”; see Order XLVII, rule 8, and per
Jenkins C. J. in Vadilal v. Ful Chand (1. But
what is meant Dy a re-hearing “on the merits ”’? The
learned advocate for the appellant contends that
when a review has been granted there must he a
re-hearing of the whole case de novo, and that the
parties are entitled to adduce any evidence which
is relevant to the issues raised by the pleadings,
1{ this contention is sound the documents in qucestion
ought to have been admitted. On the other hand,
the respondent contends that when a case is re-heard
after a review has been granted the Court is entitled
to take into consideration only the evidence that
was before the Court at the frial, and the additional
evidence upon which the review was granted. If
that be so, the documents in suit were rightly
rejected,

(1) (1905) I. L. R. 30 Bow. 56.
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I have examined the Indian cases that are ad rem,
and such English decisions on the subject of bills
of review and actions of review as 1 have heen
able to diseover, but I can find no direct
aunthority upon the question that we are called upon
to decide in this case. The Iaw reluting to the
review of judgments may be collected from the
following decisious: Nusgscerooddeen Kluon v. Thudur
Nuavain Chowdhoy (1), Tekaet Kiood Neorain Singh
v. Taolsee Roy (23,  Koleemooddeery JMundul V.
Heerun Mundul (3), Sainal Ranchhod v. Dullubh
Dravka (4). Reasué Hossein v, Headjee Abdoollah (5),
Ellen v. Basleer (6), oy Meghraj v. Beejoy Gobind
Burral {T), Hurbans Sahye v. Thakoor Purshad (8,
Mahadevra Rayar ~. Sappini 3). fn re dppe
R0 (10), Vaddal v. Fulchand (11), Sheik's Sedaied-
Tin v. Sheikh Eiramuddin (12), Gour Sundar
Bliowmik v. Rakhal R Bhowmik (13), Gouwr v. Vil-
madhab 14), Hosking v. Terry (13, Bhugwandeen
Daobey v. Myna Baee (16), Crihajju Ram v. Neki (17),
Willan v Willan (18), Young v. Keighly (19),
Hungate v. Guscoyne (20), Thomas v. R uvlings (21,
Anderson v. Tumas (22, Boswell v. Coaks (23),
Charles Bright § Co., Lid v. Sellar (24); see also

{1) (18€6) 5 W. R. 93 (13 (1918) 20 C. W. N. 1165.
(2) (1871) 15 W. R. 9. (14) (1922) 36 C. L. J. 484,

(3) (1875) 24 W. R. 186. (15) (1832) 15 Moo, I'. C. 443,
(4) (1878) 10 Bom. H. C. R. 360.  (16) (1867) 11 Moo. I. A. 487
{(5) (1876) L. R 3 L. A, 221. 7)) (1922) L. R, 49 1. A, 144,

{8) (1875 I. L. R. 1 Calc. 184, (18) {1809) 16 Vesey T2,

{7 (1875) L. L. R. 1 Cale. 197. (18) (1809) 16 Vezey 318.
(8) (1882) I. L. R. 9 Cale 209. (20) (1846) 2 Phillips 25.
(9) (1878) I. L. R. 1 Mad. 396,  (21) (1866) 3{ Beav. 50,
{10) (1886) L L. R. 10 Mad. 73. (22) (1877) 38 L., T. 711,
(11) (1905) I. L B 3) Bom 55. {23} (18%4) 6 R. 167.
g&?) (1913) 18 C. WL N. 22, (24) {1994] 1 K. B, 6.
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Civil Procedure Code, Order XIII, rule 2 The
conclusion at which T have arrived as the result of
my investigation is that at the time when an
application [or review of a judgment on the ground
of the discovery of new and important evidence
is before the Court, itis open to the Court under
Order XLVIL, rule 8 to determine whether the
case shall be ve-heard in part orin its entirety. In
the absence of any special directions in that behalf
by the Court granting the review, the whole case
is re-opened, and the Court is not restricted to a
reconsideration of the particular point upon which
the application for a review succeeded.

At the re-hearing of the case the Court onght to
talkke into consideration the evidence adduced at the
trial and the additional evidence, if duly proved,
upon which the review was granted, and any relevant
evidence in vrebuttal of such additional evidence.
The Court is also entitled to admit evidence, even
if it was available to the party tendering it at the
time when the case was first heavd, if the Court is
of opinion that it was relevant to an issue
raised at the trial and to be reconsidered at the
re-hearing, and that the party tendering the
evidence was  prevented by some cause
for which such party was not responsible from
adducing the evidence at the trial; or if the party -
refrained at the trial from adducing such evidence
because in the absence of the additional evidence
upon which the review was granted it was not
reasopable or necessary that the party should have
adduced it at the trial. But the Court at the
re-hearing ought not to allow a party to adduce
evidence which was available, or with reasonable
diligence might have been procured by such party,
at the time of the trial merely in order to reinforce
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at the re-hearing a case which the party raised or
ought to have raised at the trial. The reason for
the restriction is to prevent the fabrication of false
.evidence, and

“ It is an invariable rule in all the Courts, and one founded upoen the
“ glearest privciples of reason and justice, that if evidence, which either
“was in the possessim of parties at the time of a trial, or by proper
“ diligence might have been obtained, is either not produced, or has
“ not been procured, and the case is decided adversely to the
“wide to which the evideuce was available, no opportunity for
* prolucing that evidence onght to be given by the grauting of a new
*trial.  If this were permitted it is obvions that parties might endea-
“your to abtain the determination of their case upon the least amount of
“ evidence, reserving the right, if they failed, to have the case retried
“ upon additional evidence which was sll the time within their power : ¥

per Lord Chelmsford in Shedden v. Patrick (1).

Applying the above tests - to the documents in
question I think that they were rightly rejected by
_the learned Judges in thelower Courts, and I am of
opinion that the appeal fuils and should be dismissed.

B. M. S. : Appeal dismissed.
(1) (1869) L. i 1 Scoteh App. 470, 545
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