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GRIMINAL REVISION.

Befure Subrawardy and Duval Ju.

RAM CHANWDRA ACHARJEE
(2N

ADITYA CHAXNDRA PAL.*

eery vight of =Dispute as Lo right of wser of land— dpplication Ly a
party for the institution of proceedings—Lale of institution—Juris-
dictivn of Magistrate to institule proecedings when alleyed right not
rwerelsed within three months from the dute of ihe initiatory order—
Criminal Prosedure Code (det V of 1808), 5. 147, proviso to aub-
section {2).

The enyairy nuder s. 147 of the Criminal Procednre Code is instituted,
=xithin the provise to sub.gection (2), on the date of the drawing up of the
initintory ard ¢ under the section, and not when the Magistrate, on receipt
of tha petitien for proceedings therennder, divects the police to enquire and
veport. He has no juri-diction to instjtute proceedings when the right
claimed by the applicant has not beeun exercised within three months next
before the dute of the initintory order.

On the 14th February 1923 the first party, Aditya
Chandra Pal, filed a petition before the Subdivisional
Officer of Madaripur alleging that he and other potters
had « right of way through the compound of the peti-
tioner, Ram Chandra Acharjee, and that the latter had
obstructed the pathway by erecting a cow-shed, and
that there was an apprehension of u breach of the
peace in consequence. On the 16th instant, the Magis-
trate directed the police to enquire and report by the
Sth March, but the report was not submitted till the
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26th May. Notice was issued to the petitioner, on the
14th July, to show cause, on the 3vd August, why pro-
ceedings under section 107 of the Code should not be
taken against him. The matter was postponed, on the
3vd August, to the 20th. On the latter date the Magis—
trate drew up a proceeding under section 147, making
Aditya Chandra the fivst party and the petitioner the
second party. After enquiry, the Magistrate found, on
the 29th October, that the right of way claimed by the
first party existed, and he pussed an order prohibiting
the second party from interfering with such right. A’
motion against the order was dismissed by the Sessions.
Judge of Faridpur on the 16th December. The peti-
tloner then obtained the present rule.

Babu Jahnadi Charan Duas Gupla, for the first
party. The proceeding was instituted on the 16th
February when the Magisirate directed the police te
enquire and report, and not on the 20th Aungust when
the order under section 147 was drawn up. The first
party moved the Magistrate in tinme; he was not
responsible for the delay in drawing up the order.

Babw Swresh Chandra Taligdar (with him Babu
Kalyan Kumar Das Gupta). The scheme of section
147 shows thab the proceedings commence with the order
in writing mentioned in sub-section (7). The proceed-
ings are instituted when the order is drawn up, and
not when enquiry and report by the police ig directed.

SUHRAWARDY AND DUVAL JJ. This Rule was issned
against an order passed by the Deputy Magistrate of
Faridpur, under section 147 of the Criminal Procedure
Code, on two grounds—(i) that the Jearned Magistrate
acted without jurisdiction in drawing up proceedings
under section 147 of the Criminal Procedure Code
after huving ordered issue of notice upon the second
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party under section 107 of the Criminal Procedure
Code: (ii) that she learned Magistrate acted without
jurisdiction in drawing up a proceeding under sec-
tion 147 of the Criminal Proczduare Code becanse more
than three months had expired between the dute of
the alleged obstruction on the 4th February 1925 and
the date of the institution of the proceeding on the
3rd Augnst 1923, We have heard the parties on the
second ground mentioned above ag, if that is decided
in fuvonr of the petitioner, it will not be necessary to
encuire into the first ground. A petition was filed by
the first party on the 14th February, complaining of
obstruction of a pathway by the second party. On
the 16th February 1925 on that petition the Magistrate
passed the following order: “To elaka police for
“enquiry and report by the 5th March 1925.” The
report by the police was submitted on the 26th May
1925, On the 14th July the Magistrate passed the
following order on the body of the petition: * Issue
“notice on Ram Chandra Acharjee to show cuuse why
“he should not be dealt with under section 107 of the
“Criminal Procedure Code. Fix 3rd August.” On the
3rd August the following order was recorded: * Issue
“the notice ordered on l4th July. Fix 20th Angust.”
On the 20th Aungust the order passed was: ¢ Heard
“parties and seen dogaments. Draw proceedings under
“section 147 of the Criminal Procedure Code, fixing Tth.
“September.” The case was subsequently transflerred
to another Magistrate who recorded the evidence and
passed an order, on the 29th October 1923, prohibiting
the second party to interfere with the exercise of the
right claimed by the first party under section 147 of
the Criminal Procedure Code. Againet this order an
application was made to the Sessions Judge of Faridpur
who declined to interfere. It appears that the only
ground which was urged before the learned Sessions
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Judge was that the proceedings started on the 20th
August were without jurisdiction, inasmuch as more
than three months had elapsed from the dute of the
obstruction. The learned Judge was of opinion that
the enquiry was really instituted on the 16th February
(the date on which the Magistrate ordered the police
to enquire into the matter; “ although formal proceed-
“ings were not drawn up with regard to this matter
“ till the 20th August 1925.” The same view has been
urged before us by the learned Vakil who appears for
the first purty. It is argued that the enguiry was as
a matter of fact institnted when the Magistrate passed”
an order upon the police to report. We are unable to
aceept this contention. The first paragraph of section
147 of the Criminal Procedure Code says that when-
ever any District Magistrate (or Magistrate) of the
first class is satisfied that a dispute likely to cause a
breach of the peace exists regarding any alleged right
of user of any land, he may make an order in writing
stating the grounds of his being so satisfled and
requiring the purties concerned in such dispute to
attend the Court ... . and to putin a written state-
ment of their respective clauims, and shall thereafter
enquire into the matter in the manver provided in
section 145, The proviso to the second paragraph
says that no snch order shall be made where the right
is exercisable at all times of the year, unless such
right has been exercised within three months next
before the institution of the enquiry. The gquestion
that falls for determination relates to the meaning of
the words “institution of the enquiry”. 1t iz con-
tended that the order passed by the Magistrate on the
16th February, asking the police to enquire and report,
must be tuken as institution of the enquiry under the
proviso. It seems to us that the order that was
passed on the 16th February was upon the police to
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satisfy itsell and report not with regard to the alleged
rights of the parties, but apparently with regard to
the existence of a dispute likely to cause a breach
of the peace, becanse in drwwing up proceedings the
Magistrate has to state his reasong for holding that a
likelihood of a breach of the peace exists; and for that
purpose it is usual, on petitions of this nature, to order
the **police to enguire whether there exists a likeli-
“hood of the breach of the peace,” and itis on the report
of the police thut such likelihood exists that the Muagis-
trate obtuins jnrisdiction to start procredings under
section 147 of the Criminal Procedure Code. Then,
again, the word “enguiry” in the proviso has reference
to the words * enquire into the matter” in the first
paragruph. The enquiry that is contemplated there iy
enquiry by the Magistrute, aud not enquiry by the
police. Institution of the enquiry into the existence
“of the likelilcod of breach of the peace must precede
the enquiry into the respective rights of the parties,
and the Magisterial enquiry is instituted when pro-
ceedings are drawn up by the Court under section 147.
It must, therefore, be held, in the circumstances of this
case, that the enquiry was instituted on the 20th
August 1925, The obstruction complained of having
taken place on the 14th February, long before three
months from the date when proceedings were drawn
up, it muast be held that the Magistrate had no juris-
diction to proceed under section 147 of the Criminal
Procedure Code. In this view the Rule must be made
absolute, and the order of the Magistrate of the 29th
October 1925 set aside.

B, H. M. Rule absolute.
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