
m INDIAN LAW RBPORTB. [VOL. LIII.

1926

M o h a n

Singh
'C h o w d h u h i

V.
Pa n o h a n a n

SADHnKHAN.

SUHEA- 
WAEDX J.

parties to tbe suit. Otherwise, if we accept the con- 
teDtioii of the appellant, the result will be that by 
not raising a i3articn lar question in the execii^on pro­
ceedings a party will thereby retain the right to bring 
a separate suit in order to agitate tbat question. As 
has been pointed out by the Privy Council in several 
cases, proceedings under section 241 of the Code 
of 1882 (corresponding to section 47 of the Code 
of 1908) were intended to dispose expeditiously of all 
questions arising relating to execution. On other 
points I agree with the judgment of my learned' 
brother.

B. M. S. Appeal dismissed.
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Jurisdiction—Procedure— Insolvency of the plaintiff—Court's power to
restore a suit.

The sole plaintiff in a suit being adjudicated insolvent and the Official 
Assignee not being on tlie 'record, the suit was dismissed. After annul­
ment of adjudication an application was made by the plaintiff for resstoration 
of the suit.

Held, that the Court had jurisdiction to grant the relief.

A& appeal by the plaintiff, Kissen Gopal Karnani, 
against an order of Pearson J.

The plaintiff instituted this suit to recover an 
alleged balance of salary and took out a summons

* Appeal from Original Order No. i of 1926 in suit No. 3314 of 1923.
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under Ciiiipter XIIIA  of ihe High Ccuirt rvoies. 
Directions were i?iven with regard to filing- of the 
^Triiten statement and the case to be pLiced in the 
Daily List 'on 9th May IDSl On the 17th April 1921 
the plaintiff was adjudicated insolvent at the iustaiiee 
of a person, who had obtained an ere parte decree 
against him in Bombay. On the iith May the defend­
ant’s attorney "wrote to the Official Assignee asking 
whethei'be was desirous of being substituted in the 
place of the plaintilij. and j)ointing out that in that 
event he wilJ have to give security for co«ts. i^o 
reply was sent to that letter. The Ofiicial Asdgnee 
was not called ui>on by the Court to be substituted 
in place of the plaintiff. The suit came into the 
Daily List on the 12tli November 1921: and the ieariied 
Judge was informed that the plaiiitilE had been, 
adjudicated insolvent and, no one appearing for the 
■-plaintifl:, the suit w’’as dismissed with costs. On the 
SOtli June 19i5 the adjudication was annulled and 
thereafter on the Wth l^ovember 19*25 the plaintifl: 
made an appLioatioii for setting aside the decree 
dismissing the suit and for restoration of the suit. 
The application was dismissed with costs. On that 
this appeal was filed.
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Mr. S N. Bamrfee him Mr. i7. C. Majiim-
€?rtr). for the appellant. Order IX of tlie Civil Pro­
cedure Code lias no application in this case. The 
plaintiil was civilly dead and he could not appear 
w'hen the suit w’-as called on ; lie could not ta-ke any 
step till the adiiidicatioii was animlled. The Official 
Assignee w'as not called up on to come into the auit. 
Lekhroj Chunilal v. Shamlal Narro7idas (1). The 
Oourt has inherent jurisdiction to make the order. 
Debi Bakhsh Singh v. Eahib Shah (2).

(1) (1892) I. L. B*. 16 B&ra. 404. (2) (1915) I. L. B. 31 Mad. 3S1.
61
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• i!/n S. 0. Ray, foi- tlie respondeat. Order IX  of 
the Civil Procedure Code applies. Tlie application is 
made long after 30 daj^s and is out of time. Tbe 
Official Assignee was asked by tlie deEendiint’s attor-,' 
noy and lie did not choose to be substituted.

Mr. S. N. Banerjee, in reply.

S a n d e r s o n  O.J. This is an apx3eal b}'’ Kissen 
G-opal Karuani, the x^hiintiff in the suit, against a 
jLidgnieob of my learned brothei^ Mr. Justice Pearson^ 
mad§ oil the 19th oL' November 1925,

The apijlication, in respect of w4iich tlie judgment 
was delivered, was an application for an order tiiat tbe 
suit might be restored and that the decree and order 
passed bĵ - Mr. Justice Pearson, on the 12th November 
1921 striking out tbe suit, might be set aside in 
review or otherwise aud thereafter the suit be 
proceeded with.

The suit ŵ as brought b}’’ tbe plaintiff to recover 
an alleged balance of salary and the plaintiff took 
out a summons under Chapter X IIIA  of the Rules of 
this Court. Certain directions were gi.ven with regard 
to the filing of the written statement, as to the giving 
of discovery, and directions were made that the case 
should be placed in the Daily List of the 9th May 1924..

On the 17th April 1921, the plaintiff was adjudi­
cated insolvent at the instance of a person, who had̂  
obtained an ex parte decree against him in Bombay 
On the 14th May 1924 it appears that the defendant’s 
attorney wrote to the Official Assignee asking whether 
the Official Assignee %vas desirous of being substituted 
in the pUice of tbe plaintiff and pointing ont that in 
that case the Otiicial Assignee would have to give 
security for costs.

It was stated that no answer was sent to that 
letter.
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On tbe 19fcb June and on the 1st Jiih" 192i. tlie 
api^eilant’s aftorney wrote to tbe Official Assignee 
audit appears that to botii tlio?e lotter.s replies were 
sent by tbe Official Assignee asking the rippeUant to 
go and see tbe Official Assignee. Tbe appellant has 
sworn, that in answer to the two letters which were 
sent b\̂  his attorney, the Olficial Assignee pointed 
out that as be had not been called iipon b}' tlie Court 
to be substituted in the place oE the insolvent piaintifE 
he would wait until he was called upon to do so.

The snit did not come into the Daily List until the 
12th November 1924, although, as I have already said, 
an order had been made that it should be placed in the 
Daily List on the 0th May 1924.

On the 12th November the snit caiiieon for hearing 
The learned Judge was informed that the plaintiff had 
been adjudicated insolvent. No one appeared on 
behalf of the plaintiiE and the suit was dismissed with 
costs.

On the 30th June 1925 the adjudication was 
annulled, tbe appellant having paid of£ the decree- 
holder who, it was stated, was tbe only creditor of 
the appellant. The annulment order was not drawn 
up until the 4th August 1925. On the 17th August 
notice of this application was given to the defendant.. 
It W’’as not heard until the 19th November 1925 wdien 
the learned Jndge dismissed the application with 
costs.

In my judgment, when the suit was before my 
learned brother in the first instance, viz., in Novem­
ber 1924, and when the learned Judge was informed 
that the plaintifE had become insolvent, the Court 
should have called upoii tbe Official Assignee to state 
whether he intended to continue the suit, and 1! the 
Official Assignee decided that he would continue the 
suit, it would then have been necessary for the Court
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to make an order that lie alioiild give security for 
costs of the suit Avithiii a specified time.

That was not done, and, with much respect to the 
learned Judge, I am of opinion that the phiintiffs suit 
should not have been dismissed without sucli step??, 
as I have indicated, being taken.

If the learned Judge had been informed that the 
plaintiff’s attorney had written to the Official Assignee 
asking him to proceed with the suit and that the 
Official Assignee’s answer had been (as was alleged) 
to the effect that he did not pi’opose to take any steps 
Tin til he was called upon to do so b}̂  the Oourfc, I am 
convinced that the learned Jadge would not have 
dismissed the suit.

The only question, ill my judgment, in this appeal 
is, whether this Court has jarisdlction to set right the 
mistake, which, in my opinion, has been committed.

I am of opinion that this Court has jurisdiction, 
whether it be under section 151 of the Code of Civil 
Procedure or whether it be uuder the inherent juris­
diction of the Court, to make such order as may be 
necessary for the ends of justice

In my judgment, therefore, the learned Judge’s 
order of the 19th November 192v5 and the decree 
dismissing the suit must be set aside.. It follows that 
a further order is necessary, viz., that the suit do 
proceed in the ordinary course.

The api^eal is allowed wnth costs. The plaintiff is 
entitled to the costs of the proceedings before Mr. 
Justice Pearson on the 19th November 1925 and the 
order dismissing the suit is set aside.

Rahein J. I agree.
In this case the plaintiff having become insolvent 

it is suggested that action was rightl}^ taken under 
rule 8 of Order IX  of the Code of Civil Procedure. It
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is quite true tliat the suit hud i]ot abated but it was a 
defective suit. The only plaintiff on the record beini? 
a plaintiff who could take no steps whatever, the 
Judgment against liim was improper. Order IX, I’Ule 
8, pi’ovidesas follows :— Where the defendant appears 
“ and the plaintiff does not api>ear when the suit is 
“ called on for hearing, the Court shall make an 

order that the suit be dismissed unless fciie defendant
*• admits the claim...... So, in any case to which
the rule is applicable, the Court has no discretion but 
to dismiss the suit. It seems to me that rule 8 
cannot be iateaded to apply in any case where there 
is a defective suit and there is known to be no person 
in the position of the phrintiil who has any right or 
duty to appear. If, therefore, the learned Judge’s 
original order is supposed to have been made under 
Order IX, rule 8, it was made under a complete 

'misapprehension as to the position. It is said now 
that the only remedy of the appellant was either by 
himself or by the Official Assignee to come in time 
finder Order IX, rule 9, and ask that the suit might be 
restored. In my opinion that liEis no application to 
this case. In such a case it is necessary, before there 
can be a default on the part of any one, that some 
steps should be taken to have the suit made a com-' 
petent suit once again. , The provisions for doing that 
are contained in Order X X II, rule 8, and I agree with 
the contention of the learned counsel for the ax)pellant 
and with the opinion of Mr. Justice Farrar in the case 
of Lekhraj v. Shamlal Narrondas (1), that, “ What 
“ the section contemplates is that, the Goiirb should fix 
“ a time within which the Assignee may decline to 
“ continue the suit, and to give security for the costs 
“ thereof” . In this case a letter had been written by 
the defendant’s attorney to the OtHclal Assignee asking 

(1)C1802) I. L. II. 16 Bom. 404, 40G.
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Mm wlietlier lie would continue, aud mentioning that 
jf be wanted to continiie he would have to find 
security. That ivS an entirely different thing from an 
order made in the ])resence of the Official Assignee 
giving him a definite time within which to elect and- 
state what security the Court would require him to 
furnish. When the Official Assignee has been heard 
on that and knows what is lequired, he can then 
determine either to take up the suit or to leave the 
suit alone. But the OMcial Assignee in this case 
never was in that position. In my judgment the- 
position is very much the same as th‘e position in the 
case dealt with by the jndgnient delivered by Lord 
Shaw in the case of Dehi Baklish Singh v. Habib 

It is quite wrong to apply Order IX, rule 8, 
to a i)arty who has no longer any interest in. the jn'o- 
ceedings and who does not make default by staying 
a^ay. I think, therefore, that by one way or another 
Mr. Justice Pearson had power to discharge his 
previous order which after all was only an ex parte 
order, and I think that this Court on appeal from him 
has also power to set the matter right.

Attorney for the appellant: Abhash C. Ghosh.
Attorneys for the respondent : K. K. Butt ^ Co.

G.
(1) (1913) I  L. R. 35 All. 331, 335.


