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I woaltl, therefore, answer the question in the 
affirmative.

O h a t t e r j e a  a, C. J. The result is tljat the appeal 
is dismissed with costs, hearing fee two gold mohurs In 

C h a n d r a  Bench Reference and one gold niohur for the
PODDAR. °

hearing b3fore the Division Bencb.
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Before Ciivihnj and B. B. Ghose JJ.

PANOHUBALA DBBI
V.

JATiNDRA NATH GrOSWAMI AND Another.*

Lease—Patta and elcrarnama— Provision in the eTcrarnama—Limitation
on descent.

A lease was granted by a jxitta and an ehrarnatna. In the eJcrar- 
nama it was provided tbat tlie lessee’s daughters or daughters’ sons should 
aol be entitled to the leasehold as his heirs.

Held  ̂ that the proviso was a limitation on descent and was void. The 
lease was an ordinary heritable leawe.

Rajindra Bahadur Singh v, Raglmbans Kunimr (I),  Tugore v. Tagore
(2) and Soiiei Koner v. Himmut Baliadoor (3) referred to.

L e t t e r s  P a t e n t  A p p e a l  from jadgment of 
Ohakravarti J.

® Letters Patent Appeal No. 41 of 1925, in Appeal from Appellate 
Decree No. 668 of 192. ,̂ ag;ainst the decree of ChaUravarti J., dated March 
18, 1925.

(\) (1918) L L. R. 40 All. 470 *, (S) (\876) I. L. 11. 1 Calc. 391.
L. R. 45 I. A. 134.

(2) (1872) L. R. Sup. Vol. 47 ; 9 B. L. R. 377 ; 18 W. H. 359.’
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111 Jane 1901 Mati Lai G-oswaini and Doyal 192G

D e b i

V,
J a t in d r a

N a t u

GoSWAMi.

G-oswami, predecessors oE the plainfclffrf-respondents, panchubala 
granted a lease of a house to one Abinash Chandra 
Banerjee, father of the defendant-appellant, at an 
annual rent of Rs. 2. A pat la was granted by the 
Goswarais which stated that “ on paying the settled 
“ rent the lessee will continue to enjoy and possess 
“ the house by residing therein through sons, grand- 
“ sons, etc., {putro poutradi krome)."'’ At the same 
time an ekrarnama was executed by the said 
Abinash Chandra Banerjee, whereby he stipulated 
that he would enjoy and possess by living in that 
house through his sons, grandsons, etc., but his 
daughters or his daughters’ sons shall not be entitled 
to live in there as his heirs. After Abinash’s death 
his widow was in occupation of the house and after 
her death Abinash’s daughter Panchubala, the appel
lant, came into possession. The plaintiffs instituted 
this suit for ejectment of Panchubala from the house.
The suit was decreed in the Court of first instance.
From that decree appeal was filed to the Subordinate 
Judge and from that to the High Court. The learned 
Judge in the High Court dismissed the appeal and 
on that this Letters Patent appeal was filed.

Dr, Jadu ISFath Kanjilal and Babu Naretidra 
Nath Ghaudhury, for the appellant.

Lr. Dwarka Nath Mitter and Babii D^hendra 
Nath Bhattacharjee, for the respondents.

Cur. adv, vuU.

CUMlNa J. This is an appeal against a judgment 
and decree of my learned brother Mr. Justice Chakra- 
varti and raises an interesting point of law. The 
facts of the case are briefly these. The plaintitf



1920 g r a n t e d  to  o n e  A b i i i a s l i  C l i a u d r a  B a n e r j e e  a p e r m a -  

P a n c h u b a la  n e n t  le a s e  o f  a c e r t a i n  p r o p e r t y .  A t  t h e  t i m e  o f  t h e

Debi execution of tlie dociimeut an ekrarnama was executed 
JiHMDEA which provided that the grantee’s daughter and

N a t h  daughter’s sions should not be entitled to succeed as 
G o s w a m i . °

-------  h e i r s .

grantee died some Lime ago and was succeeded 
by his widow. She died in 1919 anti the grantee’s 
daughter then remained on in possession.

The grantor now seeks to eject her on the ground 
that under the terms of the patta and elcrarnama she 
is not entitled to inherit the projierty.

This contention found favoui- with the trial Court 
and both the Courts on appeal.

J l h e  d e f e n d a n t  i n  t h i r d  api3eal has c o n t e n d e d  t h a t  

t ]}0 c l a u s e  i n  t h e  eicraniania w h i c h  is  r e a d  as p a r t  o f  

t h e  le a se  e x . c l n d i n g  t h e  d a u g h t e r s  a n d  d a u g h t e r s ’ s o n s  

o f  t h e  g r a n t e e  is  I n o p e r a t i v e  o n  t h e  g r o u n d  t h a t  i t  

w a s  n o t  o p e n  t o  t h e  p l a i n t i f f  to  p r o v i d e  i n  t h e  le a s e  

t h a t  t h e  p r o p e r t y  s h o u l d  d e s c e n d  i n  a d i f f e r e n t  o r d e r  

of s u c c e s s i o n  to  t h e  n o r m a l  o n e  a n d  t h a t  i t  w a s  n o t  

o p e n  t o  h i m  to  g r a n t  a n  i n t e r e s t  c o n t r a r y  t o  t h e  u s u a l  

o r d e r  o f  s u c c e s s i o n .  H e  r e l i e s  o n  tf ie  c a s e  o f  Raj in- 
dr a Bahadur Singh v .  Raghuhans Kimwar (1).

T h e  p l a i n t i f f ,  o n  t h e  o t h e r  h a n d ,  c o n t e n d s  t h a t  t h e  

le a s e  r e a d  w i t h  t h e  ekrarnama is  n o t  a p e r m a n e n t  

le a s e .  I t  is  r e a l l y  a le a se  f o r  a  t e r m  o f  y e a r s ,  v i z . ,  t h e  

l i f e - t i m e  o f  t h e  m a l e  h e i r s  o f  t ’ ;e g r a n t e e .  L o o k i n g  

a t  t h e  le a se  a n d  t h e  ek^'amam a, I  h a v e  l i t t l e  d i f f i c u l t y  

i n  c o m i n g  to  t h e  f i n d i n g  t h a t  t h e  lease p u r p o r t s  to  

c r e a t e  a p e r m a n e n t  h e r i t a b l e  r i g h t  i n  t h e  l a n d .  I t  

c o n t a i n s  t h e  u s u a l  w o r d  b y  w h i c h  s u c h  r i g h t s  h a v e  

; d w a y s  b e e n  h e l d  to  be  c r e a t e d .  I t  s ta t e s  t h a t  o n  

p a y i n g  t h e  s e t t l e d  r e n t  t h e  lessee w i l l  c o n t i n u e  t o  

e n jo y ,  a n d  p o s se ss  b y  r e s i d i n g  t h e r e  t h r o u g h  s o n s ,  

(1) (1918) I. L. II. 40 All. 470.
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g r a n d s o n s ,  e tc .  {putro poiilradi krorae). T l i e r e  i s  t h e  

f i i r t l i e r  s t i p u l a t i o n  t h a t  t h e  r e n t  is n o t  to b e  d e c r e a s a d  

o r  incL 'eased. I n  o t h e r  w o r d s  t h a t  i t  i s  f i x e d .  T h e r e  

a r e  c e r t a i n  c l a u s e s  r e s t r a i n i n g  a l i e n a t i o n  b y  g i f t ,  s a le  

o r  m o r t g a g e  b u t  as t h e r e  is n o  r e - e n t r y  c l a u s e  i n  t h i s  

lease, th e s e  r e s t r i c t i o n s  a r e  i n o p e r a t i v e .  T h e n  i n  t h e  

ekrarnam a  w e  f i n d  t h e  c l a u s e  a r o u n d  w h i c h  t h e  m a i n  

c o n t r o v e r s y  h a s  c e n t r e d ,  n a m e l y ,  t h e  p r o v i s i o n  t h a t  

t l i e  d a u g h t e r  a n d  d a u g h t e r ’s s o n s  s h a l l  n o t  s u c c e e d .  

T h e  a r g u m e n t  i>ut f o r w a r d  is  t i i a t  t h e  c l a u s e  p r e v e n t s  

t l ie  le a s e  f r o m  b e i r g  a p e r m a n e n t  o n e .  I  d o  n o t  t h i n k  

t h a t  i t  d o e s . A l l  i t  p r o v i d e s  is t h a t  c e r t a i n  h e i r s  s h a l l  

n o t  s u c c e e d ,  v i z . ,  t h e  d a u g h t e r s  a n d  d a u g h t e r ’s s o n s . 

It: d o e s  n o t  p r o  Add e t h a t  i n  t h e  e v e n t  o f  t h e  n e a r e s t  

h e i r  b e i n g  t h e  d a u g h t e r  o r  d a u g h t e r s  s o n s ,  t h e  

p r o p e r t y  r e v e r t s  t o  t h e  g r a n t o r .  T h e r e  m a y  be  

o t h e r  p e r s o n s  w h o ,  i f  t h e  d a u g h t e r  a n d  d a u g h t e r ’s so n s , 

a r e  e x c l u d e d ,  w o u l d  be  e n t i t l e d  to  s u c c e e d .  xAt t h e  

h i g h e s t  t h i s  c l a u s e  w o u l d  e x c l u d e  c e r t a i n  p e r s o n s  b u t  

i t  b y  n o  m e a n s  f o l l o w s  t h a t  t h i s  c l a u s e  m u s t  m e a n

t h a t  i f  t h e  n e x t  h e i r  is  t h e  d a u g h t e r  o r d a u g h t e r ’s

P AN’ CHUB ALA
O e b i

V.
J a t i n d r a

N a t h

Goswami.
ClIMI.N'G J,

1928

s o n s ,  t h e  p r o p e r t y  r e v e r t s  to  t h e  g r a n t o r .

T h e  lease is  t h e r e f o r e  i n  m y  o p i n i o n  a n  o r d i n a r y  

a b s o l u t e  h e r e d i t a r y  m okarari  t e n u r e .

T h e  q u e s t i o n  t o  b e  a n s w e r e d  i n  t h e  p r e s e n t  case 

t h e n  is  : D o e s  t h e  c l a u s e  r e g a r d i n g  t h e  e x c l u s i o n  of 

t h e  d a u g h t e r s  a n d  d a u g h t e r s ’ s o n s  g i v e  t h e  l a n d l o r d  

t h e  r i g h t  o£ r e - e n t r y  i n  t h e  e v e n t  o f  t h e  n e a r e s t  h e i r  

b e i n g  t h e  d a u g h t e r s  a n d  d a u g h t e r s ’ s o n s  ? I a m  of 

o p i n i o n  t h a t  i t  d o e s  n o t — f o r  t w o  r e a s o n s  ;

(i) T h e  c l a u s e  is  i n o p e r a t i v e .  S e e  t h e  d e c i s i o n  of 

t h e  P r i v y  C o u n c i l  i n  t h e  case o f  Eyjindra  
B ah adur Singh  v .  R aghubm is K u n w a r  (1 )  

w h e r e  i t  is  h e l d  t h a t  a s u b j e c t  h a s  n o  r i g h t  to  i m p o s e  

o n  l a n d  o r  o t l i e r  p r o p e r t y "  a n y  l i m i t a t i o n  o^ d e s c e n t  

(1) (1918) 45 I. A. 134 ; I. L. II. 40 All -170.
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wliicii is at variance with the ordinary law of descent 
of property applicable to liis case.

(n) Supposing for the sake of argument that the 
clause excluding the daughters and daughters’ sons i® 
operative, the grantor would have no right of re-entry 
on the failure of other heirs. The right to possession 
on the failure of heirs does not revert to the grantor 
but escheats to the Crown. [See the case of Sonet 
Kooer v. Himmut Bahadoor (1)].

I  find that the plaintiff is not entitled to eject the 
defendant.

The result is that the apx êal must succeed, the 
order of Mr. Justice Cliakravartl must be set aside and 
the plaintiff’s suit entirely dismissed. The appellant 
is entitled to lier costs in all the Courts.

G h OSE J. This appeal raises a question of nicety 
which does not appear to be directly covered by 
authority. Plaintiffs sued for khas possc-ssion. by 
ejecting the defendant from the property in suit on 
the basis of their title as heirs of Matilal and Doyal 
Goswami. The father of the defendant, one A bin ash, 
obtained a lease of the property from those two 
persons by exchange of patta and kabiUiat, dated the 
4th of June 19U1. On the same date Abinasii executed 
an ekraniama in favour of the lessors. A bin ash died 
in 1914 while in possession of the leasehold leaving a 
widow and the defendant his daughter, who has a son. 
The widow remained in possession of the property 
till her death in 1919, and after her death the defen
dant who WcLS the legal heir of her father has been 
in possession of the property. The plaintiffs seek to 
eject the defendant on the ground that by virtue of 
certain terms in the ekrarnama executed by her father, 
the defendant is not entitled to succeed to the

( 1 )  ( 187S) )  J .  L .  I I .  1 Ca l c .  £ 9 1 .
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clisiDuted property as liis lieir and she is tlierefoj'e a 
mere trespasser from whom the pUiiiitiffs are entitled 
to ^recover klias possession. The trial Court made a 
decree in ejectment which was confirmed by tlie 
Subordinate Judge wiih a slight variation which l s  

not necessary to mention. On second appeal to this 
Court, the decree in ejectment has again been affirnied 
by my learned brother Mr. Justice ChakraYarti. The 
contention of tlie defendant against that decision is 
that the provision in the ekrctniama is not valid in 
law and the plaintiffs are not entitled to enforce it nor 
can they claim any benefit under it. In order to* 
appreciate the point it would be convenient to give 
extracts, of the relevant portions of the patta and 
ekrarriarna. The patta provides, “ On paying the 
settled rent you will continue to enjoy and possess 
(the premises) bĵ  residing therein through sons,, 
■grandsons, etc. (putra poutradi krome) *

* * The said rent shall not bo
increased or decreased” . The ekrarnama contains the 
following provisions. “ I and my sons, grandsans^ 
etc., shall continae to enjoy and possess the said land 
and rooms by dwelling therein, etc. Bat my daughter 
or my daughter’s son shall not be able to reside- 
therein as my heirs and they shall not be entitled to- 
the said p r o p e r ty T h e r e  can hardly be any doubt, 
on a proper construction of the documents, which it 
is admitted must be read together, that the lease is a 
permanent heritable one. Although the words '"putra 
poutradi krome"' lite^rally signify descendants of the 
male sex, they ordinarily mean and include female 
heirs where by law the estate would descend to such 
heirs, and are apt for conferring an estate of inheri
tance to either male or female heirs. The question 
then is whether after the grant of a permanent herita- 

, ble interest the grantor and the grantee can validly

If'-iG
P a N'CHCBALA-

D e w
v.

J a t i n d b a .
N a t h

G o svv am i-

G h ose  J ..
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enter into a covenant that a certain class of heirs shall 
not be entitled to succeed to the propei’ty. The 
appellant relics on the case of Bajiudra Bahadur 
Singh V. Bighubans Kwiioar (1), in support of his 
contention that sucii a stipoJation is not valid. In that 
case the Privy Council laid down that ‘‘ a subject has 
no right to impose upon lands or other property any 
limitation of descent which is at variance with the 
ordinary law of descent of property applicable in his 
case” . Their Lordships quote with approval the 
observation of Sir Edward Chaniier “ tiiat it is settled 
law that a subject can not make his property descend
ible in a manner not recognized by the ordinary law.” 
The general principle on which this rule is based was 
discussed in the well known case of Tagore v. Tagore
(2). Their Lordships say: “ Whilst, however, rules of 

detail prevailing in England are to be laid aside, 
there are general principles affecting tne transfer of 

“ property which must prevail wherever law exists, 
“ and to which resort must be had in deciding 

several questions of an elementary character, which 
have been strongly argued in this case, and as 

“ to which there is no precise authority. The 
“ power of parting with pro per t}̂  once acquired, 
“ so as to confer the same property upon another, 
“ must take effect by inheritance or transfer, each 
‘̂ according to law. laheritance does not depend 
upon the will of the individual owner: transfer does. 

“ Inheritance is a rule laid down (or, in the case of 
■“ custom recognized) by the State, not merely foi* the 
“ benefit of individuals, but for reasons of public 

policy (Doniat, 2413)” . Their Lordships further 
observe: “ This was well expressed by Lord Justice 
"‘ Turner in Soorj eemojiee Dossee v. Denobundoo

( ’ ) (U)18) h. R. 45 I. A. 134 ; (2) (1872) 9 B. L R. 377 ; L. R.
I. L. R. 4U All 470 I. A. Sup. Vol. 47, 64.
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Alalllck (I). A man. cannot create a new form of 
"‘ estate or alter the line of Hiiccessioii alio wed by law, PAxcHnBii.A 
“ for the parpose of carrying out hî ? own wishes or 
'‘'views of p o licy ” . On the principle laid down in 
these cases it mast be held that it was not competent 
in Abiiiash to exclade one class of his heirs from 
inheriting this leasehold property, altering the rnle 
of succession iinder the Hindu Law, by the covenant 
in the ekmrnama and this must be held to be void 
and not enforceable under the law. The defendant is 
therefore entitled to the j>roperty under the ordinary 
law of succession.

The next question urged on behalf of the appel
lant is that assuming that the daughter was not 
entitled to succeed by reason of the agreement, the 
plaintiffs have no right to claim ejectment. There is 

jao stipulation that on failure of heirs of Abinash the 
property would revert to the lessors. In this case it 
was not found that if the daughter and her son were 
excluded I'ron the line of heirs of Abinash there were 
no other heirs. But even if there are no other heirs 
of xAbinash plaiotlif can not claim khas possession, as 
on the authority of the case of /Sonei Kooer v.
Himmut Bahadoor (2) decided by the Privy Council, 
the Crown will take the property by escheat. This 
objection also seems to me to be of substance. The 
appeal must therefore succeed on both the grounds 
taken and the suit dismissed with costs in all Courts.

N. G.
(1) (1857) 0 Moo, I. A, 526.

'.(•2) (1876) L. R. 3 I. A. 92 ; I. L. R, 1 Cale. 391.


