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the position of an executing Court and is not a Court
in which such sums or debts may be rascovered, to
employ the language of the section. Those words in ..
my opinion refer to the Court which adjudicates as to
the actual debt or claim. There is no question but
that the claim in other respects conforms to the terms
of the section, but for these reasons I do not think that
it is open to this Court to grant interest at this stage
to the applicant under the Interest Act.
The application is therefore dismissed with costs.

Attorneys for the applicants : Pugh § Co.
Attorneys for the respondents: Orr, Dignam & Co.

A.P.B.

CRIMINAL REVISION.

Before Sukrawardy and Duval JJ.

MADHAB CHANDRA SAHA
V.
EMPEROR.*

Summary Tﬁal——C’omplaint of offence not trinble summarily—Omission to
Jrame a charge in appealable warrant cases—C'riminal Procedure
Code (dct V of 1898), ss. 262 (1), 263 and 264,

A summary trial in which an appeal lies is governed by s, 264 of
the Criminal Procedure Code, and the only record thereunder is a judgment
containing the particulars set out in s. 263. No formal charge is
required to he drawn.

Natabar Khan v. King-Emperor (1) not followed on the point,

Where, after taking the evidence-in.chief of the prosecution witnesses
the trial Magistrale, on objection taken that the offence was not triable

* Criminal Revision No. 169 of 1926, against the order of T. H. Ellis,
Additional Sessions Judge of Dacca, dated Jan. 15, 1926.

(1) (1923) 27 C. W. N. 923.
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summarily, recorded a finding that the cage was under s. 457, first part,
of the Penal Code, though he was doubtful as to what was the intention :~

Held, that the omission to frame a charge did not prejudice the accused
and justify the reversal of the conviction, having regard to section 535 of
the Gode.

The petitioner wastried by Mr. A. H.Chowdliury, a
first class Deputy Magistrate at Manikgani, and convic-
ted and sentenced, under section 437 of the Penal Code,
on the 5th September 1923, to nine weeks’ rigorous
imprisonment.

The facts of the case were as follows. On the 3rd
July 1925, one Kuki Bewa lodged a vernacular petition.
of complaint against the petitioner under sections 456
and 457 of. the Penal Code in the following terms, as
appeared from the translation set out in the third
paragraph of the petition to the High Court :—

"1 was sleeping at night in my bed-room by bolting the doors. The
aceused opened the said bolted door from outside, entered the room, anra

with evil intention iouched my body, whereupon [ woke up and began to
strile the accused with a piece of bamboo . . . ”

In her examination under section 20() of the Crimi~
nal Procedure Code, cited in the judgment of the High
Court as the “ complaint”, she stated :

“ While I was sleeping in my room, Madhab (accused) entered my room

by opening the door and touched my body. I at once took up a bamboo
piece and hit bim and shouted... .. ™

In her eramination-in~chief on the trial, taken on
the 8th Aungust, she said .—

“* He entered my hut having opened the bolt aud touched my breast......
he wanted to dishonour me.”

After the examination of the other witnesses on the
gsame date, objection was taken by the accused that the
offence disclosed was one under section 354 of the
Penal Code which was not triable summarily, where-
upon the Magistrate recorded the following order :—

1 have heard the evidence. I find it is wnder section 457, first clause,

_and as such triable summarily. It may be that the accused touched her
body to dishonour her, but it mighi also be for sheft or any such thing.
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Upon the question of the intention of the accused
in entering the complainant’s room, the Magistrate’s
finding was as follows: “the accused entered her huf.
“and touched her in order to commit an offence
“ panishable with imprisonment . . . . The whole
“trend of the evidence showed thut it was not any out-
“rage of modesty that was committed, but that it
“ was or might be the intention ™.

The petitioner appealed to the Sessions Judge who
upheld the conviction and sentence, without finding
any specific intention, and merely stated “ that the
“ charge had been proved .

The petitioner then obtained the present Rule.

Mr. Monnier (with him Babu Salish Chandra
Chowdhury), for the petitioner. The jurisdiction of
the Magistrate to try a case summarily depends on the
complaint, unless found at the outset to be false or
exaggerated : Kailash Chunder Pal v. Joynuddi (1).
The vernacular complaint here alleged that the accused
““touched her with evil intention”. In her examina-
tion under section 200 of the Code she, no doubt,
merely stated that he * fouched her body ”, but if the
Magistrate had ouly examined her properly by ques-
tioning her where he touched her body, the statement
mentioned in her examination-in-chief that he fouched
her breast would have been brought out. The examina
tion, even asit stands, did not negative the allegation
in the complaint, and the Magistrate was, therefore,
bound to consider what offence was made out on the
complaint : Bishw Shaik v. Saber Molla (2). The act
of touching the breast is clearly within section 354, as
read with illust. (f ) to section 350 of the Penal Code.
In the next place the Magistrate is bound to frame a
charge in an appealable case. Under section 262 (1)

1) (1900) 5 C. W. N. 252, (2) (1902) L L R. 29 Cale. 409,
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the procedure of a warrant case (which the present
one was) must be followed. That section 262 (7) re-
quives a charge in appealable cases follows conclusively
from section 283. 'The first paragraph of section 253
ttself contemplates the framing of a charge under sec-
tion 262 (1), because it provides that such charge is not
necessary in non-appealable cases. Unless a formal
charge was necessary under section 262 (1), the exemp-
tion under the first part of s. 263 from the oblization
to frame it in non-appealable cases is wholly saper-
fluous and meaningless. I rely strongly on section
263 to show that a charge must be framed in appealable
cases. Section 264 refers only to the judgment and
hasg nothing to do with charges. Sub-section (2) muast
be read with sub-section (1), and clearly means that the
judgment shall be the only record of the * swbstance
“aof the evidence and also the particulars mentioned
“Yin section 26377 as stated in the first sub-gsection of
section 264. If sub-section (2) is read as excluding the
framing of a charge, even in appealable cases, the con-
straction will make the first paragraph of section 263
inconsistent with section 264 (2) and render the words
“or frame a formal charge” in the former section not
only sunrplusage but absolutely meaningless. The
constraction wounld also be inconsistent with other
Parts of the Code—see s.256 (2) which applies to sum-
mary trials. The point has been already decided in
Natabar Khan v. King-Emperor (1). Nextly neither
Coart was able to find any specific intention in enter-
ing the hut. If a charge under section 457 of the Penal
Code had been framed, the Magistrate would have been
bound to specify the intention. A charge of an offence
thereunder must set out the intention : there must be
proof of it, and the omission to find the infention
specifically vitiates the convickion and sentence, as
(1) (1923) 27 C. W. N. 923.
' 54
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held in Balmakand v. Ghansamram (1). The same
view was taken in Jharw Sheikh v. King-Emperor (2).
The accused has thus been prejudiced not only by the
omission of the charge, but also by the absence of any
specific finding of intention, and section 535 has no
application to such a condition of things.

DuvaL J. 1In this case the accused was put on hig
trial under section 457 of the Indian Penal Code and
tried summarily., The charge against him was brought
by one Kuki Bewa who in her statement of complaint
said “while T was sleeping in my room Madhab

“entered my room by opening the door and touched

“my body. I at once took up a bamboo piece and hit
“him and shoated. Drawn by my cries there came
“Pagal and others. The accused ran away but was
“geen by Gada and Pagal.” The Magistrate thereupon
proceeded to try the accused summarily under section
260 of the Criminal Procedure Code, and in the end
the petitioner was sentenced to nine weeks’ rigorous
imprisonment. The conviction and sentence were
upheld in the Court below.

In this Court this Rale has been obtained on two
grounds: (i) that the learned Magistrate wag wrong in
law in trying the cage summarily; and (ii) that the
accused was prejudiced by the omission to frame a
charge, specially as the intention has not been definite-
ly found by either of the Courts below, and the
accused did not get sufficient information of the
charge he was to meet in his defence. In respect of
the first ground there is no doubt that an offence
under section 457 of the Indian Penal Code can be
tried sammarily. But it is argued that here there
was complaint not only under section 457 of the
Indian Penal Code but algo under section 354—an

(1) (1894) I. L, K. 22 Calc. 391, 403. (2) (1912) 16 C. W. N. 696.
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offence which cannot be tried summarily. The com-
plaint has been set out above, and it does not show
what was the intention of the accused in forcing his
way into the hut that night, whether it was to commit
theft or simple assault, or an aggravated form of
assault, and the learned Sessions Judge has found that
there is no evidence as to what was the actual offence
which the accused intended to commit; but both the
Courts below found that the accused did commit the
offence of house trespass by unight with intent to
commit an offence punishable with imprisonment.
I find no reason why the Magistrate should have to
assume that an oflence under section 354 was intended
or committed. At the time of complaint no such
cause of action wasalleged. Inmy opinion, therefore,
there was no illegality in trying the case summarily
and this ground must fail.

As to the second ground, fthe procedure of the
Magistrate was as follows: He recorded the evidence-
in-chief of the prosecution witnesses, and after that
recorded “I find it isa case under section 457 of the
“Indian Penal Code, first part . He then proceeded to
cross-examine the witnesses, and took the plea of
defence and then examined the defence witnesses. It
is urged that it is necessary in summary trials in
which an appeal lies that there should be a formal
charge. 1t appears that summary trials of cases in
which an appeal lies are governed by section 264 of the
Criminal Proceduare Code. The procedure for the trial
is prescribed in section 262 (1); “The procedure in war-
“rant coses shall be the proceduore followed in warrant
“cases, excaptas hereinafter mentioned”. Section 264
of thie Criminal Procedure Code says that“in every case
“tried summarily by a Magistrate or Bench in which
“an appeal lies, such Magistrate or Bench shall, before
“passing sentence, record a judgment embodying
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“the substance of the evidence and also the parti

“culars mentioned in section 263. Such judgment
shall be the only record in cases within this section.”
In the present case the Judge has exactly carried ount
that procedure. He has recorded the particulars set
out in section 263 of the Criminal Procedure Code and
has written a judgment. The only point is that he has
not framed a formal charge. Now, apart from any-
thing else, under section 535 of the Criminal Procedure
Code mere omission or irregularity in the charge will
not justify a reversal of an order of the lower Court,
unless, in the opinion of the Court of appeal or revision,
a failure of justice has in fact been occasioned thereby.
So speaking for myself, as it was perfectly clear to the
accused from the evidence on the record and the
examination-in-chief what case he had to meet, I can-
not hold that the mere failure to frame a charge has
vitiated the convietion and sentence.. But it is urged
that in view of an observation in the ruling in the
case of Naitabar Khan v. King-Ewmperor (1), it is
necessary in an appealable summary trial to frame a
charge. In that particular case the Magistrate had
before him a man charged under section 379 without
recording evidence, as is necessary in a warrant case:
he accepted the plea of guilty and convicted the
accused, without taking any evidence, on his own plea
and without framing a charge. The learned Judges of
this Courtset aside the conviction and sentence on two
grounds; first stating that there was no exemption
from framing a charge in a case tried summarily in
which the sentence passed is appealable: and, farther,
as under section 262 of the Criminal Procedure Code
the procedure was that of a warrant case, the accused
could not be convicted merely on his own plea. As I
read section 264 of the Criminal Procedure Code I have

(1) (1923) 27 C, W, N, 923.
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considerable doubt as to whether there is any provi-
sion in law requiring the framing of a charge under
gection 264 in a summary trial, whether an appealable

sentencs is passed or not, for section 264 states exaetly

what the record shall consist of, and that isa judgment
embodying the suobstance of the evidence and the
particulars set out in section 263. In section 263 it
will be seen thut it is not necessary to record the
evidence of witnesses or to frame a formal charge.
This case, however, to which I have referred, was also
decided on another ground, that is, the ubsence of
any evidence being recorded at all. There is also the
provision of section 535 to which I bave also referred.
For these reasons I donot hold that, owing to omission
to frame a churge, especially when here ut the close of
the prosecution evidence in-chief the Magistrate laid
down exactly what was the charge, i..., an offence
‘under section 457 of the Indian Penul Code, first part,
the trial has been vitiated. I wounld, therefore,
discharge the Rule.

SuarRAWARDY J. I agree.

E. H. M. Rule dischared.
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